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Wfestlaw

U.C.A. 1953 § 78-27-22

c
West's Utah Code Annotated Currentness
Title 78. Judicial Code
Part III. Procedure
*1 Chapter 27. Miscellaneous Provisions (Refs & Annos)
-•§ 78-27-22. Jurisdiction over nonresidents--Purpose of provision
It is declared, as a matter of legislative determination, that the public interest
demands the state provide its citizens with an effective means of redress against
nonresident persons, who, through certain significant minimal contacts with this
state, incur obligations to citizens entitled to the state's protection. This
legislative action is deemed necessary because of technological progress which has
substantially increased the flow of commerce between the several states resulting
in increased interaction between persons of this state and persons of other states.
The provisions of this act, [FNl] to ensure maximum protection to citizens of this
state, should be applied so as to assert jurisdiction over nonresident defendants
to the fullest extent permitted by the due process clause of the Fourteenth
Amendment to the United States Constitution.
Laws 1969, c. 246, § 1.
[FNl]

Laws 1969, c. 246 enacted §§ 78-27-22 to 78-27-28 of this chapter.

LAW REVIEW AND JOURNAL COMMENTARIES
Young, Parry v. Ernst Home Center
Corporation:
The "Mauling" of Personal
Jurisdiction Theory, 1990 Utah L. Rev. 479 (1990).
LIBRARY REFERENCES
Constitutional Law €^>305 (5) , 305(6).
Corporations €^>665.
Courts €^>12 (2) .
Westlaw Key Number Searches: 106kl2(2); 92k305(5);
C.J.S. Constitutional Law §§ 1139, 1150 to 1153.
C.J.S. Corporations §§ 936, 939 to 947.
C.J.S. Courts §§ 39 to 47.

92k305(6);

101k665.

RESEARCH REFERENCES
Treatises and Practice Aids
Advising E Businesses § 9-2.90, Long-Arm Statutes.
® 2007 Thomson/West. No Claim to Orig. US Gov.

Works.

2
ittp://web2.westlaw.com/prin^

12/11/2007

Wfestlaw,

U.C.A. 1953 § 78-27-23

c
West's Utah Code Annotated Currentness
Title 78. Judicial Code
Part III. Procedure
*i Chapter 27. Miscellaneous Provisions (Refs & Annos)
-4§ 78-27-23. Jurisdiction over nonresidents--Definitions
As used in this act: [FN1]
(1) The words "any person" mean any individual, firm, company, association, or
corporation.
(2) The words "transaction of business within this state" mean activities of a
nonresident person, his agents, or representatives in this state which affect
persons or businesses within the state of Utah.
Laws 1969, c. 246, § 2.
[FN1]

Laws 1969, c. 246 enacted §§ 78-27-22 to 78-27-28 of this chapter.

LIBRARY REFERENCES
Corporations €^>665, 665.
Courts € ^ 1 2 ( 2 ) , 12(2).
Westlaw Key Number Searches
101k665; 106kl2(2);
C.J.S. Corporations §§ 936, 939 to 947.
C.J.S. Courts §§ 39 to 47.

106kl2(2);

101k665.

RESEARCH REFERENCES
Treatises and Practice Aids
4/7/1999 BNA Patent, Trademark & Copyright Law Daily D5.
NOTES OF DECISIONS
In general 2
Attending meetings and conferences 6
Breach of contract 8
Defamation 7
Due process 1
Foreign corporations 3
Review 10
Source of claims or injury 5
Trademark infringement 9
® 2007 Thomson/West. No Claim to Orig. US Gov. Works.

z
http://web2.westlaw.com/print/printstream.aspx?sv=Split&prft=HTM

top&mt=Westlaw... 12/11/2007

U.C.A. 1953 § 7 8 - 2 7 - 2 4
West's Utah Code Annotated Currentness
Title 78. Judicial Code
Part I I I . Procedure
*B Chapter 27. Miscellaneous Provisions (Refs & Annos)
•*§ 7 8 - 2 7 - 2 4 . Jurisdiction over nonresidents—Acts submitting person to jurisdiction

Any person, notwithstanding Section 16-10a-1501, whether or not a citizen or resident of this state,
who in person or through an agent does any of the following enumerated acts, submits himself, and if
an individual, his personal representative, to the jurisdiction of the courts of this state as to any claim
arising out of or related to:

(1) the transaction of any business within this state;

(2) contracting to supply services or goods in this state;

(3) the causing of any injury within this state whether tortious or by breach of warranty;

(4) the ownership, use, or possession of any real estate situated in this state;

(5) contracting to insure any person, property, or risk located within this state at the time of
contracting;

(6) with respect to actions of divorce, separate maintenance, or child support, having resided, in the
marital relationship, within this state notwithstanding subsequent departure from the state; or the
commission in this state of the act giving rise to the claim, so long as that act is not a mere omission,
failure to act, or occurrence over which the defendant had no control; or

(7) the commission of sexual intercourse within this state which gives rise to a paternity suit under
Title 78, Chapter 45a, to determine paternity for the purpose of establishing responsibility for child
support.

Laws 1969, c. 246, § 3; Laws 1983, c. 160, § 1 ; Laws 1987, c. 35, § 1; Laws 1992 f c. 277 r 5 247;
Laws 1998, c. 120 r S 1, eff. May 4 f 1998.
LAW REVIEW AND JOURNAL COMMENTARIES
Lind, Interstate Collection of Child Support and Federalism: Why the States Have Authority and What
They Need to Do to Keep It, 11 BYU J. Pub. L. 103 (1997).
Young, Parry v. Ernst Home Center Corporation: The "Mauling" of Personal Jurisdiction Theory, 1990
U ta h„ L _Rev^.4 7 9. (1990)..

LIBRARY REFERENCES
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IN THE THIRD JUDICIAL DISTRICT COURT, DIVISION I
SALT LAKE COUNTY, STATE OF UTAH
STEPHEN A. GIUSTI,
Plaintiff,

ORDER GRANTING MOTION TO
DISMISS DEFENDANT SUNGARD

vs.
SUNGARD DATA SYSTEMS, INC., a Delaware
corporation; STERLING WENTWORTH
CORPORATION, a Utah Corporation; JOHN
HYDE and PAUL ERICKSON,

Case No. 000905359
Judge L.A. Dever

Defendants.

The Motion to Dismiss for Lack of Personal Jurisdiction of SunGard Data Systems, Inc.
("SunGard") came on for oral argument on December 12, 2000. Plaintiff was represented by
Kathryn Collard. SunGard was represented by Laurence S. Shtasel of Blank Rome Comisky &

McCauley. Having read and duly considered the papers filed by the parties, having heard and
duly considered the parties' oral arguments and having been fully apprised in the facts and in the
law, now, in accordance with Rule 52(a) of the Utah Rules of Civil Procedure, the Court,
HEREBY ADJUDGES, ORDERS AND DECREES that:
1.

Utah's long arm statute does not provide any basis for jurisdiction over SunGard.
(a)

As a matter of law, SunGard has not committed any of the statute's

enumerated acts.
(b)

SunGard is a Delaware corporation that does not transact business in Utah.

(c)

The employment agreement in question is between plaintiff and Sterling

Wentworth Corporation ('Sterling"), a wholly-owned subsidiary of SunGard Investment
Ventures, Inc., which in turn is wholly-owned by SunGard, a Delaware holding company.
(d)

Plaintiff seeks damages against Sterling, his former employer, two

employees of Sterling, and SunGard, all based on his employment with Sterling in Utah.
2.

SunGard does not have minimum contacts with the State of Utah sufficient to

satisfy due process.
(a)

SunGard has no offices, employees, property, bank accounts, telephone

listings, mailing addresses, business operations or other contacts within the State of Utah.
(b)

SunGard has not conducted business in Utah and exerted no substantial

control over Sterling's operations in Utah.
3.

Accepting the factual allegations contained in Plaintiffs First Amended

Complaint as true, those allegations are legally insufficient to establish personal jurisdiction over
SunGard. As a matter of law, SunGard and Sterling Wentworth Corporation have a typical

parent-subsidiary relationship that does not justify piercing the corporate veil to subject SunGard
to the jurisdiction of this Court.
4.

SunGard's Motion to Dismiss for Lack of Personal Jurisdiction is GRANTED in

its entirety and Plaintiffs First Amended Complaint is DISMISSED as to SunGard, each party to
bear its own costs and fees.
Dated this
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CERTIFICATE OF SERVICE
I hereby certify that on this 21st day of December, 2000,1 caused to be hand-delivered,
first class, postage prepaid, a true and correct copy of the foregoing ORDER GRANTING
MOTION TO DISMISS DEFENDANT SUNGARD, to:
Kathryn Collard
THE LAW FIRM OF KATHRYN COLLARD, L.C.
Nine Exchange Place, Suite 11111
Salt Lake City, Utah 84111

378041 1

*^P\Q

Tab 3

^30

2002

IN THE THIRD JUDICIAL DISTRICT C W I R T ^ ^ c ^
SALT LAKE COUNTY, STATE OF UTAH
STEPHEN A. GIUSTI

°*pZty

MEMORANDUM DECISION AND
ORDER

Plaintiff,
Case No. 000905359
Judge L. A. Dever

v.
SUNGARD DATA SYSTEMS, INC.
Defendant.

This matter is before the Court on Defendant Sterling Wentworth's and Defendants Hyde and
Erickson's Motions to Dismiss, pursuant to Rule 4-501. Having considered the Motions and the
Memoranda submitted by the parties and after hearing argument on the Motions, the Court enters the
following decision:
The individual Defendants' Motion seeks dismissal of five of the complaint's six causes of
action. The first four because the complaint seeks recovery upon Defendants' actions as agents of the
Corporate defendants, and the sixth because Plaintiff cannot establish Defendants' conduct as
"outrageous". As to the first four, Plaintiff provides no substantive basis for denying this Motion.
However, Plaintiff contends, and the Court agrees, whether particular conduct is outrageous is a question
for the jury. For good cause showing and as further explained, the individual Defendants' Motion to
Dismiss is GRANTED as to causes of action 2-4, and DENIED as to the 1 and 6.

a**
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PAGE 2

MEMORANDUM DECISION

Sterling Wentworth's Motion to Dismiss seeks dismissal of the complaint because (1) the terms
of the employment agreement serve to foreclose any action based on reliance upon terms other than
those expressed in the agreement, eliminating, as a matter of law Plaintiffs claims for fraud in the
inducement, breach of contract and breach of the implied covenant of good faith and fair dealing (for
termination of Plaintiffs employment), breach of the doctrine of promissory estoppel; and (2) for
intentional infliction of emotional distress (based upon circumstances surrounding Plaintiffs
termination).
The question addressed by the parties in their supplemental briefing on the matter was whether
the final offer letter, signed after the employment agreement, modifies the employment agreement by
adding a definite term of employment for at least the first year. The letters do not conflict with, nor refer
to the employment agreement, each providing different portions of the agreement between the parties.
The language of the offer letters clearly discuss the provision of certain benefits associated with
Plaintiffs employment with Sterling Wentworth. Even standing alone, these terms, especially the one
providing for a monthly subsidy, while assuming the employment relationship between the parties will
last for at least a year, express only the timing of the benefits and compensation while Plaintiff is in
Defendants' employ. When read with the explicit provision in the employment agreement stating
employment may be terminated with or without cause, any doubt to the contrary is conclusively
resolved. Because the contract between the parties explicitly provides for termination of employment

GIUSTIV.SUNGARD

PAGE 3

MEMORANDUM DECISION

with or without cause, Plaintiffs causes of action on the Contract based upon such termination must fail.
This does not end the inquiry into the matter, however. While Plaintiff has argued his claims for
fraudulent inducement refer to Defendants' inducing Plaintiff to enter into employment with the
Defendant (which would be fatal in light of language in the employment agreement by which Plaintiff
affirmatively acknowledges reliance upon only those terms expressed therein), the Court believes he
misapplies the theory under the facts alleged in the complaint. The injury for which Plaintiff seeks
recovery does not rise from Plaintiffs entry into this employment agreement, but rather from being his
induced to relinquish his previous employment based upon the fraudulent misrepresentations of the
Defendants. The claim of fraudulent inducement is typically employed to avoid contractual obligations,
either by a plaintiff, seeking recission of the contract, or by a defendant, seeking to avoid his obligations
thereunder. While Plaintiff expresses his first cause of action as fraudulent inducement, the Court reads
that as a claim for recovery upon a more general fraud theory. Defendants have not alleged the
complaint for fraud is deficient, and it does not appear to the Court the cause of action is otherwise
insufficiently pled. As for the sixth cause of action, it appears whether certain conduct is outrageous is
a question for the jury.
On January 2,2001, the Court dismissed defendant SunGard. Since that dismissal, Plaintiff has
filed a motion to compel SunGard to respond to additional discovery. No request to set aside that
dismissal has been made nor has an appeal of that dismissal been taken. Even is such a reversal of the

1D&
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MEMORANDUM DECISION

dismissal had been granted, the motion to compel is without merit on the grounds that if the present
status SunGard establishes a basis for now maintaining jurisdiction over the company, it is irrelevant
to the determination of the facts as they were prior to December 2000. Plaintiffs motion to compel
discovery from a non-party is denied.
Accordingly, and for good cause shown, Defendant Sterling Wentworth's Motion to Dismiss is
GRANTED as to causes of action two, three, and four, and DENIED as to one and six. This constitutes
the final order of the Court on the matters referenced herein. No further order is required.
DATED this 30th day of March, 2002.

of/-
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MEMORANDUM DECISION

CERTIFICATE OF MAILING
I hereby certify that on theft>/f~dayof April, 2002,1 caused to be mailed a true and correct copy
of the foregoing Memorandum Decision to the following:
Kathryn Co Hard
9 Exchange Place, Suite 1111
Salt Lake City, UT 84111

Lois Baar
9 Exchange Place, Suite 1112
Salt Lake City, UT 84111

-7/91
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October 29,1999
Revised November 3,1999
Mr. Stephen A. Giusti
2875 East Legacy Park Lane
Sandy, Utah 84093
Dear Steve,
After speaking to your references I would like to formally offer you a
position at Sterling Wentworth Corporation. The position that I would like
to offer you is Vice President of Sales, in the sales systems product area.
The base salary for this position will be $90,000 plus a 1% override of
revenue produced by the sales people you manage in the sales systems area.
You will also receive a 3.4% commission on licensing revenue and 2.4%
commission on services or customization revenue as the revenue is paid to
SWC on your personal accounts. Once, you have achieved $2,200,000 in
annual sales revenue each of the above commission will be increased by 1%
(4.4% and 3.4%) up to $4,000,000. Annual sales revenue in excess of
$4,000,000 will be commissioned at 5.4% and 4A% rates. The sales system
accounts that you will personally be responsible are: State Farm, The
Prudential (insurance side of enterprise) and Equitable Life.
SWC will also provide you with a monthly subsidy payment or nonrecoverable draw for a 12 month period to allow you to build the staff in the
product area and grow your personal book of business and start receiving
overrides and commission. For the first 12 months of employment SWC will
provide you with a payment of $7,500 per month. Your commission and
overrides during the ramp up period will be applied to the subsidy payment.
At anytime during the 12 month period you can make a one time election to

-63

move from the subsidy plan to the commission and override plan if you
desire.
SWC will also include you in the Sungard EIC bonus plan for 2000 in the
amount of $30,000 to $35,000. The EIC bonus is based upon SWC hitting
its operating income goal of $7,500,000.
In addition I will submit a formal request to the Sungard Board of Directors
for the issuance of 7,500 options to you on a 5 year vesting plan. I have
received preliminary feedback that this should be possible, however this is
the Board of Directors decision.
SWC will also provided you with three weeks of vacation accrued on a
monthly basis instead of the standard two weeks offered to new employees.
SWC will also provide you with its standard benefit package. You can
contact Kevin Cummings at extension 244 for details on the benefit plans.
Steve, SWC currently compensates all its sales representatives and sales
managers as follows: The sale representative over a given account receives
commission for the up-front sale and any follow-up sales of additional
licensing and customization in their area of product focus with the given
account. Also in the current compensation for sales representatives and
sales managers there are no commission caps for commissions or overrides.
Although I can not guarantee that the compensation plan currently in place
will not change overtime to adapt to new products, markets and growth
related issues.
The anticipated start date for this position will be November 29,1999.
Steve, after your visits to our office our management team met and felt
that you could fit well into our organization and could play a significant role
in the growth of our firm.

All the Best,

John C. Hyde
President

To accept the offer outlined above please sign below prior to November 8,
1999 and return a copy of the letter marked confidential to my attention
(please do not fax).

Stephen A. Giusti
Date

^ 4<??

^
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Tab 5

Steve Giusti
From:
Sent:
To:
Subject:

John Hyde
Monday, December 13, 1999 10:47 AM
Steve uiusti
FW; Written Follow-up to meeting with Chad and I

Steve, I have revised your offer fetter to reflect our discussions on Friday. The reason I have chose to provide you with
the override on Chad's sales are two fold. First, I think it is absolutely critical that at the senior management level of the
company that there is unity and a common goal of meeting our objectives. I would like to insure that you and Chad are
both motivated to accomplish the revenue objectives that have been set. It is also important that Chad and you have a
good working relationship and removing this inherent conflict will assist in this regard. The second reason to include
Chad's sales revenue in your override is to compensate for not taking on as many personal accounts as we discussed
originally. If I do my math correct you should have no problem getting to the $300k plus range in personal compensation
if we hit our financial targets (90k base + 200k plus in overrides and commission + 30k- 35k in EIC bonus). Please print
and sign the revised letter and give it to Ami for me for to sign. Steve, I like the level of energy and commitment you have
brought to the team.

stevegiustioffer3.d
oc
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October 29,1999
Revised November 3,1999
Revised December 13,1999'
Mr. Stephen A. Siusti
2875 East Legacy Park Lane
Sandy, Utah 84093
Dear Steve,
A f t e r speaking to your references I would like to formally o f f e r you a
position at Sterling Wentworth Corporation. The position t h a t I would like
to o f f e r you is Vice President of Sales.
The base salary f o r this position will be $90,000 plus a 1% override of
revenue produced by the sales people you manage (including Chad Gardners
sales f o r the year 2000). You will also receive a 3.4% commission on
licensing revenue and 2.4% commission on services or customization revenue
as the revenue is paid to SWC on your personal accounts. Once you have
achieved $2,200,000 in annual sales revenue each of the above commission
will be increased by 1% (4.4% and 3.4%) up to $4,000,000. Annual sales
revenue in excess of $4,000,000 will be commissioned at 5.4% and 4.4%
rates. The sales system accounts that you will personally be responsible are:
State Farm, The Prudential (insurance side of enterprise) and Equitable Life.
SWC will also provide you with a monthly subsidy payment or nonrecoverable draw f o r a 12 month period to allow you to build t h e s t a f f in the
product area and grow your personal book of business and s t a r t receiving
overrides and commission. For the f i r s t 12 months of employment SWC will
provide you with a payment of $7,500 per month. Your commission and
overrides during the ramp up period will be applied t o the subsidy payment.
At anytime during the 12 month period you can make a one time election to

move f r o m the subsidy plan to the commission and override plan if you
desire.
SWC will also include you in the Sungard EIC bonus plan f o r 2000 in the
amount of $30,000 to $35,000. The EIC bonus is based upon SWC hitting
its operating income goal of $7,500,000.
I n addition I will submit a formal request to the Sungard Board of Directors
f o r the issuance of 7,500 options to you on a 5 year vesting plan. I have
received preliminary feedback that this should be possible, however this is
the Board of Directors decision.
SWC will also provided you with three weeks of vacation accrued on a
monthly basis instead of the standard two weeks o f f e r e d to new employees.
SWC will also provide you with its standard benefit package. You can
contact Kevin Cummings at extension 244 f o r details on the benefit plans.
Steve, SWC currently compensates all its sales representatives and sales
managers as follows: The sale representative over a given account receives
commission f o r the up-front sale and any follow-up sales of additional
licensing and customization in their area of product focus with the given
account. Also in the current compensation f o r sales representatives and
sales managers there are no commission caps f o r commissions or overrides.
Although I can not guarantee that the compensation plan currently in place
will not change overtime to adapt to new products, markets and growth
related issues.
The anticipated s t a r t date f o r this position will be November 22,1999.
Steve, a f t e r your visits to our office our management team met and f e l t
that you could f i t well into our organization and could play a significant role
in the growth of our f i r m .

All the Best,

4PI

John C. Hyde
President

To accept the offer outlined above please sign below prior to November 5,
1999 and return a copy of the letter marked confidential to my attention
(please do not fax).

Stephen A. Giusti
Date

October 29,1999
Revised November 3,1999
Revised December 13,1999
Mr. Stephen A. Giusti
2875 East Legacy Park Lane
Sandy, Utah 84093
Dear Steve,
A f t e r speaking to your references I would like to formally o f f e r you a
position at Sterling Wentworth Corporation. The position that I would like
to o f f e r you is Vice President of Sales.
The base salary f o r this position will be $90,000 plus a 1% override-ef- *AJ &>
revenue#firoducod byJhc calej people yuu iuuirage-(mdudihg Chad Gardner's-sales f o r t h o year 2090). You will also receive a 3.4% commission on
licensing revenue and 2,4% commission on services or customization revenue
as the revenue is paid to SWC on your personal accounts. Once you have
achieved $2,200,000 in annual sales revenue each of the above commission
will be increased by 1% (4.4% and 3.4%) up to $4,000,000. Annual sales
revenue in excess of $4,000,000 will be commissioned at 5.4% and 4.4%
rates. The sales system accounts that you will personally be responsible are:
S t a t e Farm, The Prudential (insurance side of enterprise) and Equitable Life.
SWC will also provide you with a monthly subsidy payment or nonrecoverable draw f o r a 12 month period to allow you to build the s t a f f in the
product area and grow your personal book of business and start receiving
overrides and commission. For the f i r s t 12 months of employment SWC will
provide you with a payment of $7,500 per month. Your commission and
overrides during the ramp up period will be applied to the subsidy payment.
A t anytime d u r i n g t h e 12 month period you can make a one time election to

*7l

move f r o m the subsidy plan to the commission and override plan if you
desire.
SWC will also include you in the Sungard ETC bonus plan f o r 2000 in the
amount of $30,000 to $35,000. The EIC bonus is based upon SWC hitting
its operating income goal of $7,500,000.
I n addition I will submit a formal request to the Sungard Board of Directors
f o r the issuance of 7,500 options to you on a 5 year vesting plan. I have
received preliminary feedback that this should be possible, however this is
the Board of Directors decision.
SWC will also provided you with three weeks of vacation accrued on a
monthly basis instead of the standard two weeks offered to new employees.
SWC will also provide you with its standard benefit package. You can
contact Kevin Cummings at extension 244 f o r details on the benefit plans.
Steve, SWC currently compensates all its sales representatives and sales
managers as follows: The sale representative over a given account receives
commission f o r the up-front sale and any follow-up sales of additional
licensing and customization in their area of product focus with the given
account. Also in the current compensation f o r sales representatives and
sales managers there are no commission caps f o r commissions or overrides.
Although I can not guarantee that the compensation plan currently in place
will not change overtime to adapt to new products, markets and growth
related issues.
The anticipated s t a r t date for this position will be November 22, 1999.
Steve, a f t e r your visits to our office our management team met and f e l t
that you could f i t well into our organization and could play a significant role
in the growth of our f i r m .

All the Best,

^•z-

John C. Hyde
President

To accept the offer outlined above please sign below prior to November 5,
1999 and return a copy of the letter marked confidential to my attention
(please do not fox).

Stephen A. Giusti
Date

g^-£
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STEALING WENTWORTH CORPORATION
EMPLOY1VIENT AGREEMENT
.This EMPLOYMENT AGREEMENT (the -Agreement") is entered into as of the / zr
day of.
^ A O V ^ ^ / ^ . 199Q» by and between Sterling Wentworth Corporation, a Utah Corporation,
("Employer") and ST£X>£- £?/^ r rr-7
fEmploveeH\ Employer and Employee shall be
collectively referred to herein as the Tarries".
NOW THEREFORE, in consideration of the mutual promises and covenants contained
herein, the employment, or continued employment, of Employee by Employer, together with other
good and valuable consideration, the receipt and legal sufficiency of which are hereby
acknowledged and agreed to by the Parties, the Parties agree as follows:

1.1 Erpolovment. Employer hereby employs Employee (or agrees to continue to employ
Employee), and Employee hereby accepts such employment (or continued employment) subject to
the general supervision, orders, advice, and direction given from time to time by Employer and
upon the terms and conditions contained herein.
1 2 Term. Employee's employment under this Agreement shall continue from and after the
date hereof until terminated as provided in Article VI of this Agreement
1.3. Workine Facilities. Employer shall provide appropriate and applicable work facilities
for Employee which shall include a place to work and necessary office supplies.
P. DUTIES
2.1 Duties. Employee agrees that he/she will, at all times faithfully, industriously, and to the
best of his/her ability, experience, and talents, perform all of the duties and responsibilities thai may
be required of Employee by Employer to the reasonable satisfaction of Employer. Employee's job
description and general work rules may be amendedfromtime to time by Employer at Employer's
sole discretion- Employee shall abide by all work rules as amendedfromtime to time.
2.2 Other Employment During the term of Employees employment with Employer,
Employee shall devote all of his/her working time, attention, knowledge and skills solely to the
business and interest of Employer, and Employer shall be entitled to all of the benefits, profits or
other issues arising from or incident to all work, services, and advice of Employee. Employee shall
not, during the term of employment with Employer be involved, directly or indirectly in any
manner, as a partner, officer, director, stockholder, advisor, employee, agent or in any other
capacity in any other business similar in any way to Employer's business or any similar trade;
provided, however, that nothing herein contained shall be deemed to prevent or limit the right of
Employee to invest any of his/her surplus funds in the capital stock or other securities of any
corporation, which stock or securities are publicly owned or regularly traded on any public
exchange, nor shall anything herein contained be deemed to prevent Employee from investing or
limit Employee's right to invest his/her surplus iunds in real estate, or limited partnership interests
as a limited partner therein.

2 3 Employe* Representations. Employee shall make no representations, agreements, or
warranties, express or implied, concerning Employer or the services of Employer or its rates for
such services, except as expressly authorized in writing by Employer. Employee shall indemnify
and hold Employer harmless for any and all claims, demands, actions, or causes of action in any
way arising out of or in any way connected with representations made by Employee not authorized
m writing by Employer. In addition, Employee shall not in any way use Employer's name(s),
Trademarks), or logo(s) in any manner other than as specifically authorized in writing by
Employer. Specifically, and not by way of limitation, Employee shall not place or cause to be
placed Employer's name(s), Trademark^) or logo(s) on any writings, documents, brochures, or in
any advertising media of any kind except as expressly authorized in writing by Employer.
TIL COVENANTS OF NONSOLICITATION AND COMPETITION
3.1 Non-Solicitation of Customers. Clients, and Suppliers. Employee shall not, during the
term of Employee's employment with Employer, and for a period of one (1) year after termination
of the same, irrespective of the time, manner, reason, cause, or lack of cause of said termination,
directly or indirectly engage in or take any pan in any endeavor to persuade or attempt to persuade
any of Employees then prior or existing customers, clients, or suppliers, or potential customers,
clients, or suppliers contacted in any manner by or on behalf of Employer prior to Employee's
termination of employment wfth Employer: (a) to cease doing or otherwise not to do business with
Employer, (b) to do business with any company, individual, or entiry other than Employer; (c) to do
business with any company, individual, or entiry other than Employer that is then or will be in
competition in any manner with Employer.
3 2 Non-Competition Employee shall not, directly or indirectly, for a period of one (1) year
after the termination of Employee's employment with Employer, within the United States of
America or the United Kingdom (hereinafter referred to as the "Excluded Area"), engage in any
way in any business of any kind as principal, agent, employer, employee or in any other individual
or representative capacity whatsoever, which business is in competition in any way with
Employer's business. "Employer's business" includes, without limitation, financial planning
software development and sales, financial services sales presentation software and management
technology.
IV. NON-DISCLOSURE OF CONFIDENTIAL INFORMATION
4.1 Confidential Information. All of the following (hereinafter collectively referred to as
"Confidential Information") have been built up and developed over time by Employer at significant
expense to Employer, are unique and essential to the continued success of Employer's business, and
constitute Confidential Informafion and trade secrets of Employer, (a) Employees customers,
clients and suppliers who have done business with Employer at any time prior to or during
Employee's employment with Employer and with Employer's leads for potential customer, client,
and suppliers, and Employer's lists of any or all of the same; (b) Employers methods of operating
its business; (c) Employees methods, prices, and costs of obtaining and selling Employees
products; (d) bformarion about Employer's various accounts with its customers, clients, and
suppliers; (e) Employer's invoices, statements, contracts, and other forms and formats at any time
utilized in Employer's business; (f) Employer's computer programs and programming utilized in
any way in connection with Employer's business; (g) source code, object code, pseudo code, design
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notes system design documentation, and unannounced product plans all relating to EXPERT
SERIES™, PATH PROFILER™, PATH EXECUTIVE™, "PRODUCT PROFILER™,
COMPASS SERIES1^, CROSS-SELLER™, NETGUIDE™ AND PATH Presentation®, and all
other products of Employer and information related thereto; (h) any other information concerning
in any way the business of Employer, its manner of operation, its plans, or any other information
regarding Employer, without regard to whether any or all of the foregoing matters be deemed trade
secrets, confidential, material, or important, the Parties hereto specifically agreeing that as between
them the same arc important, material, confidential, and consiitute trade secrets and greatly affect
the effective and successful conduct of the business of Employer.
4.2 Confidential Information Exclusive Property of Emnlover Covenant of NonDisclosure. The Parties agree that this Confidential Information (as defined in paragraph 4.1 above)
and all rishts to, and in connection with, this Confidential Information, are owned by and are
exclusive property of Employer and arc not the property of Employee, nor does Employee have any
rights therein or thereto. The Parties further recognize and agree that a portion of Employer's
goodwill and Employer's Confidential Information as above defined are. have been since
Employee's first date of employment and/or will be, developed by Employee for Employer due to
Employee's special, unique, and extraordinary position with Employer during the course of
Employee's employment with Employer, and thai such has and/or will be done while Employee, on
a regular and continuing basis and on behalf of Employer, contacts, works and interacts with and
services these existing an potential customers, clients, and suppliers. Employee shall not at any time
or in any manner whatsoever, either directly or indirectly, use in any way, divulge, disclose, or
communicate to any person, firm, corporation, or other entity of any kind any of Employer's
Confidential Information.
V. OWNERSHIP OF PROPRIETARY INFORMATION
5.1 Disclosure and Assignment of Proprietary Information, With respect to discoveries,
concepts, and ideas, whether patentable, copyrightable or not, including, but not limited to,
processes, methods, formulas, and techniques, as weU as improvements thereof or know-how
relaicd thereto, concerning any present or planned activities of the Employer with which the
Employee becomes acquainted as a result of his work for the Employer, hereinafter
"Envelopments,1' made or conceived by the Employee, either solely or jointly with others, during
his work for the Employer unless expressly excluded in writing by both Employee and Employer.
5.1.1 Employee hereby assigns and agrees to assign Employer all of his rights to
any such Developments, and to any applications for United States and/or foreign letters patent or
copyright granted upon such Development and/or improvements thereon or related thereto.
5.1.2 Employee shall acknowledge and deliver promptly to Employer, without
charge to Employer, but at its expense, such written instruments and do such other acts, such as
giving testimony in support of Employee's inventorship or authorship, as may be necessary in the
opinion of Employer to obtain and maintain United States and/or foreign letters patent or copyright
and to vest the entire right and title thereto in Employer.
5.1.3 Employer shall also have the royalty-free right to use in its business, and to
make, use and sell products, processes, and/or services derived from any inventions, discoveries,
concepts, and ideas, whether or not patentable or copyrightable, including, but not limited to,
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improvements thereof or know-how related thereto, which are not within the scope of
Developments, as defined herein, but which are conceived or made by Employee during hours
which he is employed on behalf of Employer, or which result from work perfonned with use or
assistance of Employer facilities, materials, or personnel.
5.2 Property of Employer. Any documents, software (source code, pseudocode, object
code, etc.), drawings, renderings, writings, manuals, training materials, or otherwise produced by
Employee dviring the term of employment will become the sole property of Employer and may be
copyrighted, trademarkcd, sold or utilized in any manner by Employer.
VI. TERMINATION
6.1 Termination for Cause. Employer may terminate Employee's employment with
Employer immediately with or without advance notice or warning at any time for cause. Cause
shall include Employee voluntarily ceasing active employment with Employer, intoxication, drug
use, insubordination- refusal to follow direction of Employer or Employee's superiors, criminal
conviction, embezzlement, any violation of any rule or regulation that may be established from
time to time for the conduct of Employer's business, and any breach of any of the provisions of this
Agreement, including, but not limited to, those contained in Articles IV and V above.
6.2 Termination With or Without Cause. Employer may terminate Employee's employment
with Employer without cause at any time upon two (2) weeks advance written notice to Employee.
Employee may terminate Employee's employment with Employer with or wixhout cause at any
time upon two (2) weeks advance wriTten notice to Employer.
63 Compensation Upon Termination. Upon the termination of Employee's employment
with Employer, either by Employee or by Employer, with or without cause, Employer shall be
obligated only to continue to pay Employee the compensation earned by him/her up to the date of
termination
VH. MISCELLANEOUS
7.1 Waiver. There shall be no indirect or implied waiver of any term or provision of this
Agreement by Employer, it being expressly agreed by the Parties that any waiver must be
expressed and in writing signed by Employer. Any waiver by Employer, unless otherwise expressly
so stated, shall not be construed as a continuing waiver of or consent to any subsequent breach of
this Agreement on the part of Employee.
7.2 Inhmctive Relief and Liquidated Damages. Employee acknowledges that a violation of
any covenant contained in Articles IV or V (including any paragraph thereof) of this Agreement
will cause immediate and irreparable damage to Employer, the exact amount of which may be
difficult or impossible to ascertain; accordingly, Employee agiees that, in the event of any such
violation. Employer shall be entitled, as a matter of course, to injunctive relief, in addition to
damages and to such other relief or remedies as Employer may be entitled under tins Agreement, at
law, or in equity. All terms, provision, covenants and agreements contained in this Agreement,
including, but not limited to, those contained in Articles IV and in Article V (and any paragraph
thereof) are severable, and in the event any of them shall be held to be invalid by any court of
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competent jurisdiction, the remaining provisions not held to be invalid shall be fully enforceable
according to their terms.
7.3 felisccllaneous. This Agreement constitutes the entire understanding and agreement
between the Parties and supersedes all prior agreements, representations and understanding of the
Parties, This Agreement may not be amended or modified except by an instrument in writing
signed by each of the Parties. Each party acknowledges and agrees that he is not relying upon any
representations, warranties, or other statements concerning the subject matter of this Agreement
except as may be expressly set forth in this Agreement or related documents. All pronouns and any
variations thereof shall be deemed toreferto the masculine, feminine or neutral gender, singular or
pluiaj, as the context may require. This Agreement shall be governed, construed, and enforced in
accordance wirh the laws of the State of Utah and may be specifically enforced by order of a court
of competent jurisdiction. In the event either party defaults in any of the terms or provisions of this
Agreement the non-defaulting pany shall be entitled to recover its, his or her reasonable attorney's
fees and costs incurred, whether or not suit is commenced or final judgment obtained. ^This
Agreement is binding upon the heirs and personal representative(s) of Employee and upon the
successors and assigns of the Parties: notwithstanding the foregoing. Employee may not assign any
of his/her rights, duties or obligations under this Agreement to any third person or entity.
IN WITNESS WHEREOF, the Parties have executed this Agreement the date and year first
above written.
EMPLOYER:
STERLI}KP*qENTWORTH CORPORATION
Employe^^^^^t^>
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By:
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Its:
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THIRD DISTRICT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

STEPHEN A. GIUSTI,
Plaintiff,
ORDER
vs.
CASE NO. 000905359
STERLING WENTWORTH
CORPORATION, a Utah corporation;
JOHN HYDE and PAUL ERICKSON,

JUDGE L.A. DEVER

Defendants.

Plaintiff's Motion To Clarify the Court's March 30,2002, Memorandum Decision and
Order was presented to the Court for decision pursuant to a Notice to Submit filed on
August 27, 2003.
Reduced to its essence, plaintiff's Motion asks the Court to clarify and/or reconsider
its prior ruling on defendant Sterling Wentworth's Motion to Dismiss. Upon consideration
of the Court's Decision along with the parties' briefing on the status of plaintiff's contract
claims, the Court concludes that the intent of its March 30, 2002, Decision and Order was
to dismiss Counts II, III and IV of plaintiff's first amended complaint which collectively
comprise all of plaintiff's claims sounding in contract. Accordingly, plaintiff's request that
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Order

the Court declare it has not dismissed any of plaintiff's claims for breach of contract or
breach of the covenant of good faith and fair dealing is hereby denied.
This is the final Order of the Court and no further Order is necessary.

Dated this

day of September, 2003.

BY THE COURT:

L.A. DEVER \
:
DISTRICT COUtajJiUGE

-7 ^^—iCL

MAILING CERTIFICATE

hereby certify that I mailed a true and correct copy of the foregoing Order, to the
following, this i

n
Day ofvjWK_, 2003:

Kathryn Collard
The Law Firm Of Kathryn Collard
Nine Exchange Place, Suite 1111
Salt Lake City, Utah 84111
Lois A. Baar
Ellen Kitzmiller
Janove Baar Associates
Nine Exchange Place, Suite 1112
Salt Lake City, Utah 84111
Laurence S. Shtasel
Blank Rome
One Logan Square
Philadelphia, Pennsylvania 19103

UJht
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Third iivtdoi&l District

Deputy CJerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

STEPHEN A. GUST!,
Plaintiff,

ORDER

v.
STERLING WENTWORTH CORP., a
Utah Corporation; JOHN HYDE and
PAUL ERICKSON,
Defendants.

CIVIL NO. 000905359

JUDGE L.A. DEVER

This matter came before the Court on defendant's Motion for Summary
Judgment. The Court heard argument and has reviewed the memoranda and
documents submitted by the parties.
The Plaintiff originally filed this matter alleging six causes of action. The Plaintiff
dismissed two of the causes and the Court dismissed three counts at a previous
hearing. Two counts remain: Fraudulent Inducement and a count combining Tortious
Interference and Defamation. Although Tortious Interference and Defamation are
combined, the Court will address them separately.
FRAUDULENT INDUCEMENT
It is clear under Utah law that the plaintiff must establish by clear and convincing

evidence the elements of fraud. It is also clear that proof of the elements is generally
fact intensive, thereby removing the issue as one to be resolved in summary judgment
proceeding.
However, in order for the issue to be submitted to the fact finder, there must be
evidence of the elements. A critical element that is in doubt is the element of damages.
The plaintiff alleges that as a result of the misrepresentations he was damaged. The
defendants claim no damages and point out that at the plaintiff's prior job he earned
less than he earned at Sterling Wentworth and that at his replacement at Callware he
earned the same salary and now commands substantially more.
If this dispute was nothing more than which side to believe, summary judgment
would not be appropriate. This is not a question of who to believe but what are the
facts. The Court would like the parties to reargue the question of damages. The Court
directs the parties to answer the following questions:
1. Are there damages?
2. If so, what is the measure?
3. Is there a de minimus standard?
4. If there are damages, does the fact that in 2001 and 2002 the plaintiff
earned substantially more than he did at Cambric limit the amount of recovery if fraud is
proven?
5. If limited, what is the limit?
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TORTIOUS INTERFERENCE.
To prevail on the claim of tortious interference the plaintiff must prove that the
defendants intentionally interfered with the plaintiff's existing or potential economic
relations, that it was done for an improper purpose or by an improper means and it
caused injury to him. Leigh Furniture and Carpet Co. v. Isom, 657 P.2d 293, 304 (Utah
1982). However, when the defendants are employees of the organization that is the
subject of the relationship at issue, the plaintiff must establish that the defendants were
acting outside the scope of their employment for purely personal reasons. Lichtie v.
U.S. Home Corp., 655 F. Supp. 1026, 1028 (D. Utah 1987).
There is no question that Erickson and Hyde were employees of the Sterling
Wentworth Corporation and that the hiring and firing of employees was included in the
duties assigned to them. Case law is clear that to be outside the scope of authority, the
employee must act from a purely personal motive in no way connected with the
employer's interest. See Birknerv. Salt Lake County, 771 P.2d 1053 (Utah 1989).
Plaintiff's argument is that Defendants Erickson and Hyde actions were purely
personal and without any legitimate business justification. The defendants contend that
the evidence establishes that the decision to terminate was based on a variety of
performance-based issues. Plaintiff's claim that this a factual dispute precluding the
entry of Summary Judgment. The plaintiff's claim does not defeat summary judgment
because case law establishes that when an employee's activity is so clearly within the
scope of employment that reasonable minds cannot differ, the court may decide the
3
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issue as a matter of law. Christensen v. Swenson, 874 P.2d 125 (Utah 1994). It is
clear that the right to terminate is an activity clearly within the scope of employment of
Erickson and Hyde.
Nor does the claim that the motives for firing may have been mixed prevent the
entry of summary judgment. As pointed out in Lichie, even if an employee acts with
mixed motives (including a personal interest), the plaintiff cannot prevail as long as the
conduct was within the scope of employment of the defendant employee.
It is clear that the authority to terminate was within scope of employment and
there is no evidence to establish that the termination of the plaintiff was based solely on
a personal motivation by either Erickson or Hyde.
Plaintiff's claim for tortious interference with economic relations is dismissed.

DEFAMATION
Plaintiff claims that Erickson and Hyde intentionally and maliciously published
and made false accusations to Sterling Wentworth and others. Plaintiff states that the
criticism of his work performance and the fact of termination are defamatory.
Utah case law is clear that an employer's criticism of an employee performance
is not defamatory. Larson v. Sysco Corp, 767 P,.2d 557 (Utah 1989). The statements
attributed to Erickson and Hyde relate to the plaintiff's terms of employment, his
performance and the fact that he was terminated. None of the cited statements rise to
the level of a defamatory communication under Utah law.
4

Even if they could be construed to be defamatory, there remains the issue of
whether they were privileged. Statements made by an employee to the employer or
other interested persons concerning the reasons for termination are privileged.
This privilege, however, is qualified. To defeat the privilege, the plaintiff must show that
the statements alleged to be defamatory were made maliciously. As pointed out in
Brehany v. Nordstrom, 812 P.2d 49 (Utah 1991), there must be a showing that the
defendant abused the privilege by acting with malice and publishing the defamatory
material to those who did not have a legally justified reason for receiving it. Whether the
plaintiff presents evidence sufficient to support of finding of malice is a question of law.
Russell v. Thomson Newspapers, Inc., 842 P.2d 896 (Utah 1992). There has been no
evidence establishing the necessary personal hostility or ill will required to establish
malice.
The plaintiff's claim for defamation is dismissed
Dated this 19th day of September, 2005.

BY THE COURT:

L.A. DEVER^
DISTRIC

CERTIFICATE OF MAILING

I hereby certify that on the j " I day of September, 2005, I mailed a true and
correct copy of the foregoing ORDER, postage prepaid, to the following:

Lois A. Baar
9 Exchange Place, Ste 1112
Salt Lake City, UT 84111
Laurence S. Shtasel
One Logan Square
Philadelphia, PA 19103
Kathryn Collard
9 Exchange Place, Ste 1111
Salt Lake City, UT 84111

Deputy Court Clerk
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THIRD DISTRICT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

STEPHEN A. GIUSTI,
Plaintiff,
ORDER
vs.
CASE NO. 000905359
STERLING WENTWORTH
CORPORATION, a Utah corporation;
JOHN HYDE and PAUL ERICKSON,

JUDGE L.A. DEVER

Defendants.

On November 10, 2005, the above entitled Court entered an Order requesting
that the named parties appear to re-address several issues pertaining to the damages
related to Mr. Giusti's claim for fraudulent inducement. Oral arguments were heard on
February 6, 2006. Plaintiff Stephen A. Giusti was represented by his attorney Kathyrn
Collard and defendants Sterling Wentworth (SWC), John Hyde and Paul Erickson were
represented by attorneys Laurence Shtasel and Lois A. Baar. At the conclusion of the
hearing the Court took the matter under advisement.
The plaintiff raised again the issue of his claim that the proper amount of
damages to be considered is what he would have earned if he continued under the
contract with SWC. The Court determined that the contract with SWC was an at-will
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Minute Entry

contract and was controlled by the terms contained therein. The only claim of damages
relating to the SWC contract would be for monies earned and not paid. There is no
claim by the plaintiff that there is earned income that was not received.
Consistent with this Court's December 5, 1999, ruling the Court concludes that
the appropriate measure of damages on Mr. Giusti's claim for fraudulent inducement is
the difference between what plaintiff earned at Cambric, his prior employment, and his
subsequent earnings. In this case, the evidence supports the following:
1. At Cambric Mr. Giusti earned a $125,000 annual salary plus an $800.00 per
month car allowance and was eligible for periodic bonuses. Plaintiff was
employed at Cambric for five months prior to joining the Sterling
Wentworth Corporation. Plaintiff's Facts Number 1.
2. At Sterling Wentworth Corporation Mr. Giusti earned an annual salary of
$180,000 plus bonuses and other benefits.
Plaintiff's Facts Number 7
3. After leaving SWC in May 2000, Mr. Giusti went to Callware, in June, where
he received $125,000 annual salary plus sales commissions and bonuses.
Plaintiff's Facts Numbers 12, 13.
Based upon the evidence in the record, the salary earned by the plaintiff at
Callware was the same salary amount that he received at Cambric. While Mr. Giusti

—z^^y

Giusti v Sterling Wentworth

Page 3

Minute Entry

relies upon claims for potential bonuses from Cambric, such claimed damages are
speculative at best and cannot be proven with the requisite "reasonable certainty"
because they are tied to the company's future economic performance as well as the
plaintiff's future performance. It is not the possible bonus income but the received
income that establishes the measure for damages.
Additionally, it is not the obligation of the defendant to establish that there were
no damages, it is the obligation of the plaintiff to establish that there were some. More
specifically, the Court concludes that it is incumbent upon Mr. Giusti to compare the
income he earned post-Cambric with what he earned while employed there. Mr. Giusti
testified that he had received commissions from Callware, but did not remember how
much he received. Because the plaintiff failed to provide that critical information, the
Court is unable to determine whether there are any damages. It would be speculation
for the Court to engage in such an action.
Summary judgment is warranted if a plaintiff fails "to supply evidence which, if
accepted as true, would clearly and convincingly support each element of a fraud
claim." Republic Group Inc. v. Won-Door Corp., 883 P.2d 285, 292 (Utah Ct. App.
1994). Based upon the evidence, the Court concludes that there is no showing of
damages, a crucial element of Mr. Giusti's claim, and therefore defendant's Motion For
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Summary Judgment on the claim of fraudulent inducement is granted.
Defendants' counsel to prepare an Order consistent with this Minute Entry for
submission to the Court.
Dated this 21 day of April, 2006.
BY THE COURT

L.A. DEVER
DISTRICT COURT JUDGE?

CERTIFICATE OF MAILING

I hereby certify that on April 21, 2006, I mailed a true and correct copy of the
foregoing Minute Entry to:

Kathryn Collard
9 Exchange Place, Ste 111
Salt Lake City, Utah 84111
LoisBaar k y&utexwL, S• r^cXoJ^
u^,^
o^ni,^,,
60 East South Temple, Ste 2000 / 6 n 6 ^ O n
o ^ U ,
Salt Lake City, Utah 84111-1 0 3 1 / t S * " 4 OCfejLVu^ 8&UX&
eXln3irtxA->

1^103-fcW
Deputy^oQr^CTerl^:^

'
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LOISA.BAAR(3761)
CECILIA M. ROMERO
HOLLAND & HART, LLP
60 East South Temple, #2000
Salt Lake City, Utah 84111
Telephone: (801) 585-7800
Facsimile: (801) 364-9124

Third Judicial District

NOV 1 7 2006
r^

i SALT LAKE COUNTY

»y.

LAURENCE S. SHTASEL
BLANK ROME LLP
One Logan Square
Philadelphia, Pennsylvania 19103
(215)569-5500

Deputy Clerk

Attorneys for Defendants

IN THE THIRD JUDICIAL DISTRICT COURT OF
SALT LAKE COUNTY, STATE OF UTAH

STEPHEN A. GIUSTI,
:

Civil No. 000905359 WT

Plaintiff,
vs.
:
STERLING WENTWORTH
CORPORATION, a Utah corporation; JOHN
HYDE and PAUL ERICKSON,

ORDER GRANTING
SUMMARY JUDGMENT AND
DISMISSAL OF PLAINTIFF'S
COMPLAINT WITH
PREJUDICE

Defendants.
Judge L.A. Dever
STERLING WENTWORTH
CORPORATION, a Utah Corporation,
Counterclaimant,
:

vs.
STEPHEN A. GIUSTI,
Counterclaim Defendant.

:
:
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On July 11, 2000, Plaintiff Stephen A. Giusti ("Plaintiff') filed the
Complaint in this matter, which was amended on August 9, 2000, alleging fraudulent
inducement (Count I), breach of contract (Count II), breach of an implied covenant of
good faith and fair dealing (Count III), promissory estoppel (Count IV), tortious
interference and defamation (Count V), and intentional infliction of emotional distress
(Count VI). On March 30, 2002, the Court granted Defendants' motion to dismiss the
three contract claims, which ruling was confirmed upon Plaintiffs Motion for
Clarification, in an Order of September 3, 2003. On April 21, 2003, Plaintiff voluntarily
dismissed his claim for intentional infliction of emotional distress.

In an Order of

September 19, 2005, the Court granted Defendants' Motion for Summary Judgment on
Plaintiffs tortious interference and defamation claims. The parties have stipulated to the
dismissal with prejudice of Defendant SWC's counterclaim and submitted a separate,
proposed order to this Court.
Plaintiffs remaining claim, for fraudulent inducement, came on for oral argument
on February 6, 2006.

Plaintiff was represented by Kathryn Collard and defendants

Sterling Wentworth, John Hyde and Paul Erickson were represented by Laurence Shtasel
and Lois A. Baar. Having read and duly considered the papers filed by the parties,
having heard and duly considered the parties' oral arguments, having been fully apprised
in the facts and in the law, and having made a Minute Entry/Order dated April 21, 2006,
containing the Court's thinking and its decision on this matter, now, the Court HEREBY
FINDS, ADJUDGES, ORDERS AND DECREES that:

Summary judgment is GRANTED on Plaintiffs claim for fraudulent inducement and
Plaintiffs Complaint, in its entirety, is DISMISSED WITH PREJUDICE. Costs are
awarded to Defendants pursuant to Rule 54(d)(1) of the Utah Rules of Civil Procedure.
Defendants will have 20 days from the date of entry of this Order to file a request for
attorney fees pursuant to Rule 73 of the Utah Rules of Civil Procedure in connection with
the dismissal of Plaintiff s contract claims as authorized by the parties' contract.
DATED this H

day of E ^ f e r , 2006.

BY THE COURT

Approved as to Form:

Kathryn Collard
Attorney for Plaintiff
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CERTIFICATE OF SERVICE
A

I hereby certify that on this J2LT5 day of October, 2006,1 caused to be served, via
facsimile and first class mail, a true and correct copy of the foregoing to:
Kathryn Collard, Esq.
The Law Firm of Kathryn Collard, L.C.
9 Exchange Place, Suite 1111
Salt Lake City, Utah 84111
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

STEPHEN A. GUISTI
FINAL ORDER
Plaintiff,
CIVIL NO. 000905359
vs.
STERLING WENTWORTH CORP.
a Utah Corporation; JOHN HYDE
and PAUL ERICKSON,
Defendants.

JUDGE L. A. DEVER

The above entitled matter came before the Court for a hearing on defendants'
Motion/Application for Attorney Fees. The Court having considered the memoranda of
the parties, rules as follows:
In Utah, attorney fees are awarded only as a matter of right under a contract or
statute. Foote v. Clarke, 962 P.2d 52, 54 (Utah 1998). Fees provided for by contract
are allowed only in strict accordance with the terms of the contract. ]d.
The terms of the Sterling Wentworth Corporation Employment Agreement
Section 7.3 are clear, "In the event either party defaults in any of the terms or provisions

m-%

Section 7.3 are clear, "In the event either party defaults in any of the terms or provisions
of this Agreement the non-defaulting party shall be entitled to recover
Black's Law Dictionary provides a default is "the omission or failure to perform a
legal or contractual duty." Black's Law Dictionary 428 (7th ed. 1999). A "prevailing party"
is "a party in whose favor a judgment is rendered . . . ." ]d. at 1145, while "prevail" is "to
obtain the relief sought in an action." jd. at 1206. There is a clear distinction between
the terms "default" and "prevail." While the defendants may claim to be the "prevailing
party" that does not entitle them to an award of attorney fees pursuant to the terms of
the Employment Agreement, as the Court determined that the plaintiff is not a defaulting
party.
In interpreting a contract, the intentions of the parties are controlling. If the
contract is written and the language is not ambiguous, the parties' intentions are
determined from the plain meaning of the language. Dixon v. Pro Image, Inc., 987 P.2d
48 (Utah 1999). Whether contract language is ambiguous is a question of law. An
ambiguity exists where the language is reasonably capable of being understood in more
than one sense. If a contract is unambiguous, however, a court may interpret it as a
matter of law. In so doing, a court must attempt to construe the contract so as to
harmonize and give effect to all of its provisions. Each contract provision should be
considered in relation to all others, jd. In this case, defendants have not demonstrated
2

that (1) the Agreement terms are ambiguous, (2) the intent of the contracting parties
was different than as reflected by the terms of the contract, or (3) case law or statute
supports their position that a non-defaulting party is equivalent to a prevailing party
when the terms of the contract specifically provide that the non-defaulting party is
entitled to recover their costs.
For the above reasons, the Motion /Application for Attorney Fees filed by the
defendants is denied.
Dated this 8th day of June, 2007.

BY THE COURT
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CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the foregoing Order was mailed
this 8th da y of June 2007, to the following:

Lois A Barr
Cecilia M Romero
HOLLAND & HART
60 East South Temple, Ste 2000
Salt Lake City, UT 84111-1031

Laurence S. Shtasel
BLANK ROME LLP
One Logan Square
Philadelphia, PA 19103
Kathryn Collard
9 Exchange Place, Ste 1111
Salt Lake City, UT84111
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Deputy Coijurt Clerk
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Kathryn Collard <kathryncollard@gmail.com>

BETA

Giusti Judgment
4 messages
Kathryn Collard <kathryncollard@gmail.com>
To: cmromero@hollandhart.com
Cc: kathryncollard@qwest.net

Thu, Jun 28, 2007 at 6:33 PM

Dear Cecilia,
It was a pleasure to speak with you today. As I indicated in our conversation, Judge Dever's clerks, Debbie
and Darla (in response to my inquiry) spoke with Judge Dever about the necessity for a Judgment in our
case. They confirmed that Judge Dever wanted a judgment and asked me to prepare one for submission to
the Court. My draft is attached for your review. Please call me once you have had a chance to read it with any
comments or suggestions. You can reach me at my cell phone number listed below. As I indicated, I am
currently in California. I would like to file the Judgment prior to the July 4th holiday, if possible.
I sincerely appreciate your professional courtesy in this matter.
Kathryn Collard
The Law Firm of Kathryn Collard, LC
9 Exchange Place, Suite 1111
Salt Lake City, UT 84111
Tel 801-891-5902

(Plaintiffs Proposed) Judgment 070628.doc
29K

Kathryn Collard <kathryncollard@qwest.net>
To: Kathryn Collard <kathryncollard@gmail.com>

Thu, Jun 28, 2007 at 6:34 PM

[Quoted text hidden]

(Plaintiffs Proposed) Judgment 070628.doc
29K

http://mail.google.com/maiy?ik=9d91754de5&view=pt&th=1138d64224343dde&search=...
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
STEPHEN A. GIUSTI,
JUDGMENT
Plaintiff,
v.
STERLING WENTWORTH
CORPORATION, a Utah corporation;
JOHN HYDE and PAUL ERICKSON,

Civil No. 000905359
Judge L.A. Dever

Defendants.

Plaintiff Stephen A. Giusti asserted causes of action against Defendant SunGard Data
Systems and Defendant SunGard Investment Systems, Inc., and the above named Defendants
for: Count 1:fraudulentinducement of employment and employment contracts; Count 2: breach
of contract; Count 3: breach of the covenant of good faith and fair dealing; Count 4: promissory
estoppel; Count 5: intentional interference with prospective economic relations and defamation
and Count 6: intentional infliction of emotional distress. Plaintiff subsequently withdrew and
voluntarily dismissed Count 6.
Defendants filed a Counterclaim asserting breach of contract against Plaintiff Giusti
which the parties later agreed to dismiss.
On January 2,2001, the Court entered an Order Granting the motion to dismiss SunGard
Data Systems, Inc. and Sun Gard Investment Systems, Inc., as Defendants in this action for lack

HUMD

of personal jurisdiction. On March 30,2002, the Court entered an Order dismissing Counts 2,3
and 4 of the Plaintiffs Complaint. On September 19,2005, the Court granted Defendants'
Motion for Summary Judgment on Count 5.
The remaining Defendants filed motions for summary judgment and the Court entered the
Order Granting Summary Judgment and Dismissal of Plaintiff s Complaint with Prejudice on
November 17,2006, granting the motions and dismissing the remaining Count 1 of the Plaintiffs
Complaint.
Defendants filed a Motion for Award of Attorney Fees and the Court entered a Final
Order on June 8,2007, denying the motion.
Now, wherefore, based upon the foregoing decisions and orders of the Court, IT IS
HEREBY ORDERED AND ADJUDGED:
1.

That Plaintiff GiustTs claims against Defendants are dismissed with prejudice.

2.

That Defendants' Motion for Attorney fees is denied.

DATED THIS J o . day of July, 2007.
BY THE COURT:

L.A. BE
Third JudiciSTbistrict Juclg
Approved as to form:
HOLLAND & HART
By:

tujijttjkkvy-

Cecilia M. Romero
Attorney for Defendants

UdLL

CERTIFICATE OF DELIVERY
I hereby certify that on this 28th day of June, 2007,1 delivered a true and correct copy of
the above and foregoing (Plaintiffs Proposed) Judgment to the attorneys for Defendants:
Lois A. Baar
Cecilia M. Romero
HOLLAND & HART
60 East South Temple, Suite 2000
Salt Lake City, UT 84111-1031
via email to Defendants' counsel, Cecilia M. Romero at cmromero@hollandhart.com. for review
and approval as to form.
'KATHRY^ COLLARD
Attorney for Plaintiff
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KATHRYN COLLARD, #0697
THE LAW FIRM OF KATHRYN COLLARD, LC
9 Exchange Place, Suite 1111
Salt Lake City, UT 84111
Tel: 801-537-5625
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Attorney For Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH

STEPHEN A. GIUSTL
Plaintiff,

NOTICE OF APPEAL

v.
Civil No. 000905359
STERLING WENTWORTH
CORPORATION, a Utah corporation;
JOHN HYDE AND PAUL
ERICKSON,

Judge L.A. Dever

Defendants.

Notice is hereby given that Plaintiff and Appellant Stephen A. Giusti, by and through
counsel, Kathryn Collard of the Law Finn of Kathryn Collard, L.C., appeals to the Utah Supreme
Court the final judgment of the Honorable L.A. Dever entered in this matter on July 10, 2007.
The appeal is taken from the entire judgment, including the dismissal of SunGard Data Systems,
Inc, as a defendant in this action.

DATED and respectfully submitted this 6th day of August, 2007.

THE LAW FIRM OF KATHRYN COLLARD, LC

Attorney for Plaintiff-Appellant

CERTIFICATE OF SERVICE
I hereby certify that on this 6th day of August, 2007,1 had a true and correct copy of the
above and foregoing Notice of Appeal delivered to the Attorneys for Defendants listed below,
via United States Mail, postage prepaid, at their following office addresses:
Ms. Lois A. Baar
Ms. Cecilia M. Romero
HOLLAND & HART
60 East South Temple, Suite 2000
Salt Lake City, UT 84111-1031
Laurence S. Shtasel
BLANK ROME LLP
One Logan Square
Philadelphia, PA 19103

Attorney for Plaintiff-Appellant
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

'7 l>

STEPHEN A. GUISTI
Plaintiff,

vs.
STERLING WENTWORTH CORP.,
a Utah Corporation; JOHN HYDE
and PAUL ERICKSON,
Defendants.

t*fs

FINAL ORDER
on
FEE REQUEST

CIVIL NO. 000905359

JUDGE L. A. DEVER

The above entitled matter came before the Court on defendant's motion for the
taxing of costs. The Court has reviewed the memoranda of the parties and rules as
follows:
1. The request to grant fees pursuant to Paragraph 7.3 of the contract is
denied. The Court has previously ruled that Paragraph 7.3 does not apply to this action
and therefore a request for fees pursuant to that paragraph has no basis.
2. The award of costs in this matter must be pursuant to Rule 54 of
URCP. As pointed out by case law, "costs" as used in Subdivision (d)(1) means fees

that are paid to the court and to witnesses and those that are authorized by statute. It is
clear from the reading of defendant's Verified Memorandum of Costs filed on March 16,
2007, that the defendant incurred witness fees of $55.50, that sum is awarded. The
defendant's request for copying costs and overnight delivery charges is not within the
definition of costs in the view of this Court and based on the discretion awarded to the
trial court the request is denied.
3. The defendant requests that deposition costs be awarded. Of the
eleven thousand plus dollars requested, approximately seven thousand are for the
plaintiff's deposition. Plaintiff's counsel points out that the remainder was for copies of
depositions taken by the plaintiff. The costs of depositions may be taxable if the Court
determines that they were taken in good faith and essential for the presentation of the
defendant's case. Even though there were numerous claims by the plaintiff, the case
was decided on legal grounds not factual issues. The Court does not dispute that the
depositions were taken in good faith but does not believe the defendant has established
that the extensive length of the plaintiff's deposition was essential for the development
of the defendant's case and since there is no method to parse out what portion may
have been essential from the overall claim, the claim is denied.
Dated this 24th day of August, 2007.

ua^n

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing FINAL ORDER on
FEE REQUEST was mailed this . v f ^ d a y of August, 2007, to the following:

Lois A Barr
Cecilia M Romero
HOLLAND & HART
60 East South Temple, Ste 2000
Salt Lake City, UT 84111-1031

Laurence S. Shtasel
BLANK ROME LLP
One Logan Square
Philadelphia, PA 19103
Kathryn Collard
4265 South 1400 East, Ste A
Salt Lake City, UT 84124-2543

Deputy Court Clerk
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ORIGINAL
KATHRYN COLLARD, #0697
THE LAW FIRM OF KATHRYN COLLARD, LC
Attorney for Plaintiff
Nine Exchange Place, Suite 1111
Salt Lake City, UT 84111
Tel: (801) 537-5625
Facsimile: (801) 537-5630

FILED DISTRICT COURT
Third Judicial District

AUG 0 9 2000
( - J ^ - 1 " U K ^ CObNTY

IN THE THIRD JUDICIAL DISTRICT COURT

Deputy Clerk

SALT LAKE COUNTY, STATE OF UTAH
STEPHEN A. GIUSTI,
Plaintiff,
PLAINTIFF'S FIRST
AMENDED COMPLAINT
SUNGARD DATA SYSTEMS,
INC., a Delaware corporation;
SUNGARD INVESTMENT
SYSTEMS, INC., a Delaware
corporation; STERLING
WENTWORTH CORPORATION,
a Utah corporation; JOHN HYDE
and PAUL ERICKSON,
Defendants.

Civil No. 000905359

Judge Glenn Iwasaki

JURY TRIAL DEMANDED

Plaintiff Stephen A. Giusti complains of the defendants SunGard Data Systems,
Inc., SunGard Investment Systems, Inc., Sterling Wentworth Corporation, John Hyde and
Paul Erickson, and for causes of action against them alleges that:
THE NATURE OF THIS ACTION
1.

Plaintiff Stephen A. Giusti seeks damages against the above named

defendants for fraud in the inducement of his employment with the defendants, fraud in
the inducement of his verbal and written employment contracts with the defendants and

a?

fraud in the representations made to plaintiff Giusti to remain in the defendants'
employment following his initial employment for the defendants; for the defendants'
intentionally false and materially misleading misrepresentations regarding the salary,
commissions, bonuses, vested stock options, benefits, job security and opportunities for
advancement, made to induce plaintiffs employment and employment contracts with the
defendants and to induce plaintiff to remain in the defendants' employment thereafter; for
the defendants' breach of the doctrine of promissory estoppel; for the defendant Hyde's
and the defendant Erickson's malicious and intentional interference with plaintiff Giusti's
contractual relations and prospective economic advantage with the defendant SDS and/or
SIS; for the defendants' unlawful and wrongful discharge of plaintiff Giusti; for the
defendant Hyde's and the defendant Erickson's unlawful defamation of plaintiff Giusti's
business and professional reputation, and for the defendants' intentional infliction of
emotional distress on plaintiff Giusti, all of which malicious, intentional and egregious
conduct of the defendants caused plaintiff Stephen A. Giusti to suffer the injuries and
damages described herein.
JURISDICTION AND VENUE
2.

The jurisdiction of this Court is invoked pursuant to Section 78-3-4, Utah

Code Annotated (1953), as amended, providing for original jurisdiction in the district
courts of all civil and criminal matters not excepted in the Utah Constitution and not
prohibited in law.
3.

The employment relationship and employment contract subject of this

action arose in Salt Lake County, State of Utah, and the unlawful conduct of the
defendants occurred in Salt Lake County, State of Utah, such that venue of this action is

2

proper in this Court pursuant to Section 78-13-7, Utah Code Annotated (1953), as
amended.
4.

At all times referred to herein, the defendants SunGard Data Systems, Inc.,

SunGard Investment Systems, Inc. and Sterling Wentworth Corporation resided in and/or
conducted business in Salt Lake County, State of Utah, such that venue of this action is
proper in this Court pursuant to Section 78-13-4(2), Utah Code Annotated (1953), as
amended.
PARTIES
5.

At all times referred to herein, plaintiff Stephen A. Giusti ("Giusti") was

and is a citizen of the United States and a resident of Salt Lake County, State of Utah.
6.

At all times referred to herein, the defendant SunGard Data Systems, Inc.

("defendant SDS") was and is a Delaware corporation with its principal place of business
at 1285 West Drummers Lane, Wayne, PA, 18807-1586.
7.

At all times referred to herein, the defendant SunGard Investment

Systems, Inc., ("defendant SIS") was and is a Delaware corporation with its principal
place of business at 11 Salt Creek Lane, Hinsdale, Illinois, 60521, and doing business as
SunGard Management Investment Systems, Inc., since June 22, 2000.
8.

On information and belief, the defendant SIS is owned by the defendant

SDS and/or a related business entity.
9.

On information and belief, defendants SDS and/or SIS acquired the

defendant Sterling Wentworth Corporation on February 18, 1999, and subsequent to that
date did business within the State of Utah, by (a) managing and directing the operations
of SWC, including its personnel operations; (b) holding the defendant SWC out as a

3

company of the defendants SDS and/or SIS; (c) selling products and/or services of the
defendants SDS and/or SIS through the facilities of the defendant SWC; (c) receiving
revenue from the sale of SDS and/or SIS's products and/or services by SWC to clients
within the State of Utah and/or in other states;
10.

At all times referred to herein, the defendant Sterling Wentworth

Corporation ("SWC") was and is a Utah corporation with its principal place of business
at 57 West 200 South, #500, Salt Lake City, Utah. Beginning in or about February, 2000,
the defendant SWC s principal place of business was and continues to be located at 2737
South Corporate Park Drive, West Valley City, Utah.
11.

At all times referred to herein on or before November 24, 1999, the

defendant John Hyde ("Hyde") was the President of SWC.
12.

On or about November 24, 1999, the defendant Hyde also became the

CEO of the Customer Relationship Management Group of the defendant SDS and/or SIS,
and continued to hold that position at the time the defendants unlawfully terminated
plaintiff Giusti's employment on May 12, 2000.
13.

At all times referred to herein prior to on or about January 1, 2000, the

defendant Paul Erickson ("Erickson") was the Vice President of Operations of SWC.
14.

On or about January 1, 2000, the defendant Erickson became the President

of SWC and held that position at the time of defendants' unlawful termination of plaintiff
Giusti's employment on May 12, 2000. In his position as President of SWC, Erickson
was the direct supervisor of plaintiff Giusti.

4

FACTS REGARDING THE DEFENDANTS' UNLAWFUL CONDUCT
15.

Plaintiff Giusti hereby incorporates the allegations of paragraphs 1

through 14 above as if fully realleged herein.
16.

From September through November, 1999, the defendants SDS and/or

SIS and SWC, by and through their executive officers, the defendants Hyde and
Erickson, recruited plaintiff Giusti for the position of Vice President of Sales for the
defendant SWC.
17.

During the time of his recruitment by the defendants, plaintiff Giusti was

employed as the Senior Vice President of Sales and Marketing for Cambric Corporation.
18.

In his employment at Cambric Corporation, plaintiff Giusti was earning a

base salary of $125,000 per year, which was due to increase to $135,000 on January 1,
2000. Plaintiff Giusti also received the first $25,000 installment of a $100,000
performance bonus from Cambric Corporation in November, 1999. Plaintiff Giusti was
not eligible to receive the remaining $75,0000 of his $100,000 performance bonus after
he left Cambric Corporation to become employed as the Vice President of Sales for the
defendant SWC in reliance on the defendants' fraudulent and intentionally false and
materially misleading misrepresentations as hereinafter set forth.
19.

During their recruitment of plaintiff Giusti, the defendants SDS and/or

SIS and SWC, through their executive officers, the defendants Hyde and Erickson, made
numerous fraudulent and/or intentionally false and materially misleading verbal and
written representations of fact to plaintiff Giusti to induce his employment for
defendants, including the representations:

5

A.

that SWC had a strong and effective management team and ample

incoming revenue from established customer accounts to provide plaintiff Giusti with the
commissions and bonuses promised to him by the defendants under his verbal and written
employment agreement, and to provide plaintiff Giusti with an annual income of
approximately $300-$3 50,000, together with additional valuable fringe benefits including
vested stock options, vacations, health and life insurance coverage;
B.

that SWC had a solid, experienced and effective Sales organization that

plaintiff Giusti would be managing;
C.

that prestigious customer accounts including State Farm Insurance, The

Prudential (insurance side) and Equitable Life, would be given to plaintiff Giusti to
manage as his personal accounts, thereby enabling him to receive bonuses and
commissions substantially exceeding those available through his employment with
Cambric Corporation;
D.

that plaintiff Giusti would receive a base salary for his position as Vice

President of Sales for SWC plus a 1% override on revenue produced by the Sales account
executives under his supervision;
E.

that plaintiff Giuisti would also receive a 3.4% commission on licensing

revenue produced by Giusti on the customer accounts he personally managed;
F.

that plaintiff Giusti would receive a 2.4% commission on services or

customization revenue as the revenue was paid to SWC on plaintiff Giusti1 s State Farm,
The Prudential (insurance side) and Equitable Life accounts;

6

G.

that when plaintiff Giusti achieved $2,200,000 in annual sales revenue, the

commissions described in paragraphs E, and F. above, would be increased by 1% (4.4
and 3.4%) up to $4,000,000;
H.

that plaintiff Giusti would receive commissions of 5.4% and 4.4% on sales

revenue in excess of $4,000,000 dollars;
I.

that plaintiff Giusti would be provided with a monthly subsidy payment or

non-recoverable draw of $7,500 per month for a minimum 12 month period to permit him
to build the staff in the product area, generate his personal accounts and start receiving
overrides and commissions, with earned commissions and overrides during the ramp up
twelve month period to be applied to the subsidy payment;
J.

that at any time during his initial 12 months of employment, plaintiff

Giusti could make a one time election to move from the subsidy plan to the commission
and override plan;
K.

that plaintiff Giusti would be included in the EIC bonus plan of the

defendant SDS and/or SIS for the year 2000 in the amount of $30,000-$35,000, based
upon SWC hitting its operating income goal of $7,500,000;
L.

that plaintiff Giusti would receive 7,500 stock options of the defendant

SDS and/or SIS on a five (5) year vesting plan;
M.

that plaintiff Giusti would receive three weeks of vacation accrued on a

monthly basis instead of the standard two weeks offered to new employees;
N.

that plaintiff Giusti would receive SWC's standard benefit package;

O.

that the defendants' management team felt that Giusti could play a

significant role in the growth of their firm; and

7

P.

that plaintiff Giusti's successful performance as Vice President of Sales

for SWC would provide him with opportunities for advancement to higher level
administrative positions within the defendants' corporate operations.
20.

The defendants knew that the foregoing representations were fraudulent

and intentionally false and materially misleading, but nevertheless made these
representations to plaintiff Giusti with the intent that plaintiff Giusti would rely on these
representations and leave his employment at Cambric Corporation to become employed
with the defendants SunGard and SWC as the Vice President of Sales for SWC in order
to earn the greater income and employment benefits promised him by the defendants.
21.

Many of the foregoing fraudulent and/or intentionally false and materially

misleading representations were communicated to plaintiff Giusti by the defendant Hyde
in a written employment offer dated October 29, 1999, Revised November 3, 1999,
which was executed by plaintiff Giusti on November 7, 1999, thereby creating a binding
contract of employment between plaintiff Giusti and defendants SDS and/or SIC and
SWC. A true and correct copy of this document is attached to this Complaint as
Plaintiffs Exhibit 1 and fully incorporated by reference herein.
22.

Plaintiff Giusti, in reliance on the foregoing fraudulent and/or intentionally

false and materially misleading representations, left his secure executive position at
Cambric Corporation including the substantial salary, bonuses, benefits and opportunities
for promotion he enjoyed in that employment; relinquished the possibility of employment
in high paying executive positions in other companies and agreed to be employed by the
defendants as the Vice President of Sales for SWC, under the terms of an oral and written
employment contract providing plaintiff Giusti with job security and long term benefits,

8

including an initial first year $180,000 income subsidy plan and an initial 7,500 stock
options of the defendants SDS and/or SIS, on a five year vesting plan.
23.

Plaintiff Giusti began his employment for defendants SDS and/or SIS and

SWC as the Vice President of Sales of SWC on December 1, 1999, and faithfully
performed his duties under the oral and written employment contract executed by the
parties.
24.

After beginning his employment as the Vice President of Sales for SWC,

plaintiff Giusti discovered that contrary to the representations made to him by the
defendants Hyde and Erickson during his recruitment, SWC did not have a strong and
effective management team, that the corporation had and continued to experience an
alarming rate of employee resignations and was, in fact, in a state of financial and
organizational chaos.
25.

Plaintiff Giusti also discovered that most of the remaining employees in

the SWC Sales organization were in the process of obtaining other employment because
of their ongoing frustration with the mismanagement of the SWC Sales organization by
the defendant Hyde and Chad Gardner, the former Vice President of SWC Sales
organization.
26.

Within the first two weeks of plaintiff Giusti's employment as SWC Sales

Vice President, two more sales account executives and the Director of Marketing, who
reported directly to the defendant Hyde, quit their employment at SWC, decimating the
Sales organization plaintiff Giusti had been employed to manage. Between January
through April, 1999, a total of 27 employees quit their employment at SWC, including
five management level employees.

9

27.

Also, contrary to the defendants' representations during his recruitment,

plaintiff Giusti discovered that SWC's repeat customer base was dramatically shrinking,
and that many of SWC's customers had reduced or discontinued business with SWC
because their accounts were not being properly serviced and that there was an
unacceptable backlog of work in process.
28.

Given the foregoing discoveries, it became apparent to plaintiff Giusti

that the salary, private accounts, bonuses, commissions, vested stock options, benefits,
job security and opportunities for advancement, the defendants had promised him as an
inducement to leave his former employment and become employed as the SWC Vice
President of Sales, could not possibly be achieved without a fundamental reorganization
of SWC, including its Sales organization.
29.

Based upon the foregoing discoveries, it also became apparent to plaintiff

Giusti that he would not have the time to manage the prestige personal accounts the
defendants had offered him as an inducement to employment at SWC, until after such
time as a completely new Sales organization had been recruited and trained, and that it
would take the better part of a year to accomplish these basic organizational tasks.
30.

It also became apparent to plaintiff Giusti that given the true state of

affairs at SWC and its Sales organization at the time of his recruitment, the defendants
must have known that the representations they made to him concerning the salary,
bonuses, commissions, vested stock options, benefits, job security and opportunities for
career advancement, to his induce him to leave his former employment and become
employed with the defendants SunGard and SWC, were fraudulent and intentionally false
and materially misleading at the time such representations were made.

10

31.

When plaintiff Giusti confronted the defendant Hyde with the obvious

discrepancies between the representations and promises made to him at the time of his
recruitment and the actual status of SWC and its Sales organization, the defendant Hyde
assured plaintiff Giusti that the defendants would make good on their prior
representations and promises, and that if plaintiff Giusti would remain in the defendants'
employment, the defendants would provide plaintiff Giusti with additional compensation,
organizational support and ample time to completely recruit, rebuild and train the SWC
Sales organization and then begin to manage the prestige accounts defendants had
promised him, so that plaintiff Giusti could realize the bonuses and commissions the
defendants had initially promised him to induce his employment as Vice President of
Sales for SWC.
32.

Some of the foregoing additional representations and promises were

contained in a cover letter and "revised" written employment contract which the
defendant Hyde provided to plaintiff Giusti on December 13, 1999, and which plaintiff
Giusti executed on December 16, 1999, thereby creating a binding contract of
employment between plaintiff Giusti and the defendants SDS and/or SIS and SWC. True
and correct copies of these documents are attached to this Complaint as Plaintiffs
Exhibit 2 and are fully incorporated by reference herein.
33.

Having previously left his employment at Cambric Corporation based

upon the defendants' fraudulent and/or intentionally false and materially misleading
representations, having a family to support and previously incurred financial obligations
to meet, and in further reliance on the defendants' additional representations and
promises as set forth above, plaintiff Giusti determined to make every effort to turn the
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disastrous situation with the SWC Sales organization around and to work aggressively to
build a new Sales organization at SWC for the defendants SDS and/or SIS and SWC,
34.

On January 4, 2000, the defendant Erickson sent a memorandum

designated highly important and confidential to Mr. Bob Griefeld, an executive of the
defendant SDS, with copies to the defendant Hyde and plaintiff Giusti.
35.

In this memorandum, the defendant Erickson acknowledges that in July,

1999, several months prior to the time the defendants recruited plaintiff Giusti and made
the

aforementioned fraudulent, intentionally

false

and

materially

misleading

representations to induce plaintiff Giusti to leave his former employment and accept
employment as Vice President of Sales for SWC, that the defendant Erickson had
informed the defendant SDS's executive officer, Bob Griefeld, about the true
organizational status SWC, the fact that its Sales Department was falling apart, the fact
that SWC employees were leaving in droves and the fact that SWC's chances of making
projected revenues during the year 2000 were virtually non-existent unless the defendant
Hyde and Chad Gardner personally produced the revenue.
36.

Specifically, in the memorandum of January 4, 2000, the defendant

Erickson recalled informing SDS executive, Bob Griefeld, in July, 1999, that
"we were vulnerable in sales because the majority of our
protection was coming from only two people, John Hyde
and Chad Gardner. At that time, we had five or six other
sales people who were coming up to speed, but who weren't
making a major contribution yet. Our vulnerbility has
dramatically increased since that time, due to almost a complete turnover during the last five months (we have only one
sales person and one telemarketer left). We have hired a new
VP in the sales area. He has significant experience in recruiting,
training and building a solid sales organization. While I believe
he is the right man for the job, he will need six to nine months
to have the right sales people hired, trained, engaged, and final-
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izing contract negotiations before revenue will flow. In the
meantime, it is absolutely imperative that John and Chad continue
to generate revenue and help train our new sales force. Without
the two of them, our revenue disappears. You need to be aware
of this, since John is also expected to perform Group CEO
responsibilities while Chad is expected to drive our new business
(acquisition) area. To put the situation in perspective, we need to
hit a $25 million revenue target (42% year over year increase)
with two part time star performers and an otherwise entirely
new sales organization which is being assembled as I write.
To put everything in perspective, we faced more challenges
in 1999 than during the previous ten years combined. The SunGard
acquisition, three presidents (the previous change was in '86), a
new location (the last move was in '89), the final vesting of SWC
stock options (some employees have been holding them since the
early '90s), substantial turnover in technology personnel and
almost complete turnover in the sales department.
A true and correct copy of the foregoing memorandum of January 4, 2000, is attached to
this Complaint as Plaintiffs Exhibit 3 and is fully incorporated by reference herein.
37.

The foregoing memorandum confirms th.il

llie linn ilir leluitJaiils

recruited plaintiff Giusti in September through November, 1999, they knew that the
representations they made to plaintiff Giusti con< cininj' the Main* of SWf

its Sales

organization, SWC's customer base, and his opportunities for salary, commissions,
bonuses, vested stock option ami ntfvr benefits that wc re sub I mtialh (arjfei* th.in those
he enjoyed in his employment at Cambric Corporation, were fraudulent and intentionally
ialst and nuluiall mi JcaJin^, ami that the defendants intended plaintiff Giusti to rely
on such representations and leave his employment at Cambric Corporation to become
employed by the defendants as the Vice President of Sales for SWC.
38

During the period extending from January through March, 2000, the

defendants repeatedly reassured and represented to plaintiff Giusti that senior
management of the defendant SDS, was fully aware that the year 2000 would be a
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"rebuilding year" for the SWC Sales organization and that prior revenue expectations for
that period would not and could not be met by the fledgling SWC Sales organization.
39.

After recruiting new personnel for the SWC sales organization in January

through March of 2000, plaintiff Giusti turned his attention to training and developing
the Sales team to effectively market the defendants' products. Plaintiff Giusti
encountered difficulty in even beginning this task because there were no adequate
policies and procedures for training the Sales account executives and meaningful
customer data and product price lists were not available and had to be generated by
plaintiff Giusti.
40.

In addition to the foregoing, the defendant Hyde, while publicly espousing

his support for plaintiff Giusti, regularly circumvented Giusti's management of the Sales
organization and routinely communicated with employees under plaintiff Giusti's
supervision without notifying plaintiff Giusti of his activities, thereby severely
undermining plaintiff Giusti's authority and ability to manage the new Sales organization
he had created at SWC.
41.

In a meeting on April 25, 2000, at which the defendants Hyde and

Erickson were present, the defendant Hyde acknowledged that plaintiff Giusti had been
very effective in assembling a new Sales organization at SWC and expressed satisfaction
with the individuals plaintiff Giusti had recruited as account executives.
42.

On April 26, 2000, the defendant Erickson sent plaintiff Giusti a voice

mail message stating that he had an impromptu meeting one of plaintiff Giusti's
employees who had praised plaintiff Giusti's efforts with the SWC sales organization and
indicated that things were moving in a very positive direction.

14
>•!

'"1

43.

Subsequent to the foregoing meeting of April

t

Erickson informed plaintiff Giusti that the defendant Hyde wanted t terminate plaintiff
Giusti's emploj iiieiit "foi

cause" based I if on plaintiffs

alleged i msatisfactory

performance in failing to meet the defendant revenue demands of the defendants SDS
and/or SIS.
44.

The threats of the defendants Hyde and Erickson to terminate plaintiff

Giusti's employment "for cause" based upon false and malicious allegations of
unsatisfactory performance which they knew would severely damage plaintiff Giusti's
future prospects for employment with the defendants SDS and/or SIS and other
employers, were made by 1:1 le defendant:

and Erickson

d

with the intent of shifting the blame for SWC's failure to meet the revenue demands of
the defendants SI

•

*

d

previously acknowledged had no part in the problems that created SWC's shortfall of
n ^ rei me and who 1 lad engaged in the necessary rebuilding of SWC's Sales organization at
the express direction of the defendants Hyde and Erickson on behalf of the defendants
SDS and/or SIS and SWC.
45.

Despite the fact that the defendants Erickson and Hyde informed plaintiff

Giusti that his employment was to be terminated "for cause" based upon false and
malicious allegations of unsatisfactory job performance, the defendants Hyde and
Erickson refused to provide plaintiff Giusti with information concerning the particulars of
any alleged unsatisfactory performance and refused to meet with him to discuss these
allegations, knowing that they were false and malicious.
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46.

Upon information and belief, the threats of the defendants Hyde and

Erickson to terminate plaintiff Giusti's employment "for cause" based upon false and
malicious allegations of unsatisfactory job performance which the defendants knew
would be highly damaging to plaintiff Giusti's professional business reputation and
future employment opportunities, were also intended by the defendants to humiliate
plaintiff Giusti and to intimidate him from challenging the defendants' unlawful
termination of his employment.
47.

When plaintiff Giusti disputed the defendants' false and malicious

allegations that his performance had been unsatisfactory and protested that defendants
had breached the promises and representations they had made to him during his
recruitment and thereafter, the defendant Erickson offered plaintiff Giusti a "transitional"
demotion to a position of vastly diminished responsibility and status with no guarantee of
the salary, bonuses, commissions, vested stock options, benefits, job security and
opportunities for advancement the defendants had previously promised to plaintiff Giusti
in his verbal and written employment contracts with the defendants SDS and/or SIS and
SWC.
48.

When plaintiff Giusti refused to accept either a demotion or a token

severance payment offered by the defendants, the defendants SDS and/or SIS and SWC,
by and through the defendant Erickson, sent plaintiff Giusti a letter dated May 12, 2000,
falsely, maliciously and deceitfully purporting to terminate plaintiff Giusti's employment
"without cause" after having just informed plaintiff Giusti that this employment for the
defendants was being terminated "for cause."
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49.

A true and correct copy of the defendant Ericksorfs letler to pkiintiff

Giusti dated May 12, 2000, is attached to this Complaint as Plaintiffs Exhibit 4 and is
full)1 incoi porated b> reference herein.
PLAINTIFF'S CAUSES OF ACTION AGAINST DEFENDANTS
First Cause of Action
Fraud In The Inducement Of Plaintiff s Employment And Employment Contracts
50.

Plaintiff Giusti hereby incorporates the allegations of paragraphs 1

through 49 in his First Cause of Action against the defendants as if fully realleged herein.
51.

By engaging in the foregoing conduct, one or more of the defendants

maliciously and intentionally committed fraud in the inducement of plaintiff Giusti*s
employment and employment contracts with reckless and callous disregard for the legal
rights and emotional wellbeing of plaintiff Gins I i and his family
Second Cause of Action
Defendants" Bi each of Plaintiffs ICnwpUiyiiiiniit I 'onfrants
52.

Plaintiff Giusti hereby incorporates the allegations of paragraphs 1

through 4*1 in hi1 S< i OIHI ' 'ause ot" Ailioii as il" hilly realleged herein.
53.

B> engaging in the foregoing conduct, including their unlawful

termination of plaintiffs Giusti's employment based upon false and malicious allegations
of unsatisfactory job performance, one or more of the defendants maliciously and
intentionally breached the promises and representations they made to plaintiff Giusti in
his verbal and written employment contracts with the defendants.
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Third Cause of Action
Defendants' Breach of The Implied Covenant of Good Faith And Fair Dealing
54.

Plaintiff Giusti hereby incorporates the allegations of paragraphs 1

through 49 in his Third Cause of Action as if fully realleged herein.
55.

The law of the State of Utah implies in every contractual relationship

between employee and employer in the State of Utah, a covenant of "good faith and fair
dealing" which requires the parties in an employment relationship to do the following:
A.

act with good faith toward the other concerning all matters relating

to the employment;
B.

act with fairness toward the other concerning all matters relating to

the employment;
C.

refrain from any action to unfairly prevent the other from obtaining

the benefits of the employment relationship;
D.

the employer must treat similarly situated employees in a similar

E.

the employer must comply with its own representations, rules,

manner;

policies and procedures in dealing with the employee;
F.

the employer must not terminate the employee's employment

arbitrarily or in an unfair manner;
G.

the employer must give the employee's interest as much

consideration as it gives its own interests.
56.

By engaging in the foregoing conduct, including terminating plaintiff

Giusti's employment for his alleged unsatisfactory performance in meeting the defendant
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SunGard's revenue demands, when one or more of the defendants were well aware that
their own conduct had made it impossible for plaintiff Giusti to do so, one or more of the
defendants intentionall) and maliciousl) breached the co\ enant of good faith and fair
dealing implied in the their verbal and written employment contract with plaintiff Giusti,
"H 1 "Mil1 ". "ii'1 ill lii» i ,||(" tfint i'fM'1 l(o« OK' ^cfiil iifhts o' pLiintifl «''iiisl" ami the
emotional wellbeing of plaintiff Giusti and his family.
Fourth Cause of Action
Defendants9 Breach of the Doctrine Of Promissory Estoppel
57.

Plaintiff Giusti hereby incorporates the allegations of paragraphs 1

through 49 in his Fourth Cause of Action as if fully realleged herein.
58.

By engaging in the foregoing conduct, including terminating plaintiff

Giusti's employment based upon his alleged unsatisfactory performance for falling to
meet the revenue demands of the defendants SDS and/or SIS, when defendants' own
conduct made it impossible for plaintiff Giusti to do, and bj r refusing to provide plaintiff
Giusti with the salary, commissions, bonuses, vested stock options, benefits, job security
JIIMI

opportunities for jili,?tni'niiui1 our or iiioro of flit tlclentianfs promised plaintiff

Giusti in order to induce his initial employment with the defendants and to induce
plaintiff (iiiisli in innaiii in flic defendants' employ after plaintiff Giusti had relied on
such promises to his detriment and

faithfully performed his obligations under his

employment contract and the defendants knew and were well aware that plaintiff Giusti
had done so,

one or more of the defendants maliciously and intentionally violated

plaintiff Giusti's rights under the doctrine of promissory estoppel.
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59.

It would be a gross injustice not to require the defendants to carry out their

aforementioned express and implied promises and representations to plaintiff Giusti
under his verbal and written employment contracts with defendants.
Fifth Cause of Action
Defendants' Interference With Employment Relationship And Defamation
60.

Plaintiff Giusti hereby incorporates the allegations of paragraphs 1-49 and

particularly paragraphs 41 through 49 in his Fifth Cause of Action as if fully realleged
herein.
61.

By engaging in the foregoing conduct, the defendants Hyde and Erickson

acting maliciously, in bad faith, for personal reasons, without any legitimate business
justification and outside the scope of their employment, arbitrarily and maliciously
conspired to cause plaintiff Giusti to be discharged from his employment with the
defendants SDS and/or SIS and SWC on false and malicious charges of unsatisfactory
performance, in order to unfairly shift the blame for the defendant SWC's failure to meet
the revenue demands of SDS and/or SIS from themselves to plaintiff Giusti, thereby
unlawfully interfering with plaintiff Giusti's employment relationship and his verbal and
written employment contracts with the defendants SAS and/or SIS and SWC, and
unlawfully interfering with plaintiff Giusti's opportunity for prospective advancement to
higher level positions with the defendants SDS and/or SIS and SWC.
62.

Defendants Hyde and Erickson, acting outside the scope of their

employment, also intentionally and maliciously published and made false accusations and
statements to defendants' employees and/or other persons concerning plaintiff Giusti's
competence and effectiveness in the performance of his duties and concerning his alleged
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responsibility foi SWC's failure to meet the revenue demands of the defendants SDS
and/or SIS, thereby unlawfully defaming plaintiff Giusti by falsely making it appear that
he was guilty of serious misconduct, which defamatory statements damaged plaintiff
Giusti's reputation as a hardworking, competent and loyal e • :eci ith e emplo> ee of the
defendants.
63.

The foregoing false and defamatory statements were i nade in ba d faith

and without any legitimate business purpose and were made with reckless disregard for
ilin" iiriiili and there was actual malice on the part of the defendants Hyde and Erickson in
making these false and malicious statements.
Sixth Cause of Action
Defendants9 Intentional Infliction of Emotional Distress On Plaintiff Giusti
64.

Plaintiff Giusti hereby incorporates the allegations of paragraphs 1

through 49 in his Sixth Cause of Action as if fully realleged herein.
65.

By engaging in the foregoing conduct, the defendants and each of them

caused plaintiff Giusti to suffer severe emotional distress, anxiety, depression,
sleeplessness, embarrassment and humiliation, which were outrageous and outside the
scope of plaintiff Giusti's employment.
66.

Even after notice to the defendant SAS, by and through its attorney of

record, the defendant SAS and/or the defendant SIS, of the plaintiff's claims herein
against the defendants Hyde and Erickson for their unlawful termination of plaintiff
I

\ nd/or SIS have retained the defendants Hyde

and Erickson, have failed and refused to take any reasonable actions to investigate the
plaiiitifFs claims; have failed and refused to rescind the unlawful termination of plaintiff
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Giusti's employment; have failed and refused to restore to plaintiff Giusti the benefits he
was promised under his contract of employment with the defendants, and have failed and
refused to compensate plaintiff Giusti for the damages and injuries he has suffered as the
result of the unlawful conduct of the defendants Hyde and Erickson as set forth herein,
thereby ratifying and condoning the unlawful actions taken against by the defendants
Hyde and Erickson against plaintiff Giusti, and inflicting further emotional distress on
plaintiff Giusti and his family, for which the defendants SDS and SIS should be held
liable.
DAMAGES SUFFERED BY PLAINTIFF DUE TO THE DEFENDANTS'
UNLAWFUL CONDUCT
67.

As a proximate result of the defendants' aforementioned fraud, intentional

and materially misleading statements in the inducement of plaintiffs initial and
subsequent verbal and written employment contracts for defendants; defendants'
breaches of plaintiffs employment contract; defendants' breach, of the doctrine of
promissory estoppel; the defendant Hyde's and Erickson's intentional interference with
plaintiffs contractual relations and prospective economic advantage; the defendant
Hyde's and Erickson's unlawful defamation of plaintiff and the defendants' intentional
infliction of emotional distress on plaintiff as alleged herein, plaintiff Stephen A. Giusti
has been irreparably damaged by the loss of his executive employment with the
defendants SWC and SunGard, the loss of the salary, commissions, bonuses, vesting of
stock options, benefits, job security, opportunities for advancement to higher executive
level positions in the operations of the defendant SDS and/or SIS, and damage to his
earning capacity.

68.

Additionally, as tin; dual ami itiflki ivsiiH nil lite ilolcndants' unlawful

conduct as alleged herein, plaintiff Giusti has and continues to suffer severe emotional
distress, anxiety,' depression, sleeplessness, embarrassment,' humiliation and damage, to
his business and professional reputation and has been required to incur costs of court and
reasonable alfome v\s fees in the vindication of his rights against the defendants' unlawful
conduct in this action.
69.

The defendants should be held liable to plaintiff Giusti for all of the

foregoing injuries and damages he has sustained as the resu.lt : f their fraudulei it,
malicious and intentional violations of his rights as an employee.
1'IU'U'H I'OK Ul'UKF
70.

NOW, WHEREFORE, plaintiff Stephen A. Giusti prays for a Judgment

against the defendants for compensatory damages in the an.uifiii of $550,000, and for
punitive and exemplary damages in the amount of $3,500,000 and an award of reasonable
attorneys' fees and costs for the defendants1 fraudulent, malicious and intentional
conduct.
JURYDEMAND
71.

Plaintiff demands atrial by jury.

DATED and respectfully submitted this 9th day of August, 2000.

THE LAW FHUM OF KATHRYN COLLARD, LC

/ Attorneyior Plaintiff
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CERTIFICATE OF DELIVERY
I hereby certify that on this 9th day of August, 2000,1 had a true and correct copy
of Plaintiffs First Amended Complaint hand delivered to Ms. Lois A. Baar and Ms.
Elisabeth . Blattner, Parsons, Behle & Latimer, Attorneys for Defendants, 201 South
Main Street, Suite 1800, Salt Lake CityJLIF-S41454)898.
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EXHIBIT I

^Z-

October 29,1999
Revised November 3,1999
Mr. Stephen A. Giusti
2875 East Legacy Park Lane
Sandy, Utah 84093
Dear Steve,
After speaking to your references I would like to formally offer you a
position at Sterling Wentworth Corporation. The position that I would (ike
to offer you is Vice President of Sales, in the sales systems product area.
The base salary for this position will be $90,000 plus a 1% override of
revenue produced by the sales people you manage in the sales systems area.
You will also receive a 3.4% commission on licensing revenue and 2.4%
commission on services or customization revenue as the revenue is paid to
SWC on your personal accounts. Once you have achieved $2,200,000 in
annual sales revenue each of the above commission will be increased by 1%
(4.4% and 3.4%) up to $4,000,000. Annual sales revenue in excess of
$4,000,000 will be commissioned at 5.4% and 4.4% rates. The sales system
accounts that you will personally be responsible are: State Farm, The
Prudential (insurance side of enterprise) and Equitable Life.
SWC will also provide you with a monthly subsidy payment or nonrecoverable draw for a 12 month period to allow you to build the staff in the
product area and grow your personal book of business and start receiving
overrides and commission. For the first 12 months of employment SWC will
provide you with a payment of $7,500 per month. Your commission and
overrides during the ramp up period will be applied to the subsidy payment.
At anytime during the 12 month period you can make a one time election to

453

move from the subsidy plan to the commission and override plan if you
desire.
SWC will also include you in the Sungard ETC bonus plan for 2000 in the
amount of $30,000 to $35,000. The ETC bonus is based upon SWC hitting
its operating income goal of $7,500,000.
In addition I will submit a formal request to the Sungard Board of Directors
for the issuance of 7,500 options to you on a 5 year vesting plan. I have
received preliminary feedback that this should be possible, however this is
the Board of Directors decision.
SWC will also provided you with three weeks of vacation accrued on a
monthly basis instead of the standard two weeks offered to new employees.
SWC will also provide you with its standard benefit package. You can
contact Kevin Cummings at extension 244 for details on the benefit plans.
Steve, SWC currently compensates all its sales representatives and sales
managers as follows: The sale representative over a given account receives
commission for the up-front sale and any follow-up sales of additional
licensing and customization in their area of product focus with the given
account. Also in the current compensation for sales representatives and
sales managers there are no commission caps for commissions or overrides.
Although I can not guarantee that the compensation plan currently in place
will not change overtime to adapt to new products, markets and growth
related issues.
The anticipated start date for this position will be November 29, 1999.
Steve, after your visits to our office our management team met and feif
that you could fit well into our organization and could play a significant role
in the growth of our firm.

All the Best,

^

John C. Hyde
President

To accept the offer outlined above please sign below prior to November 8,
1999 and return a copy of the letter marked confidential to my attention
(please do not fax).

Stephen A, Giusti
Date

EXHIBIT 2

4DL>

Steve Giusti
From:
Sent:
To:
Subject:

John Hyde
Monday, December 13, 1999 10:47 AM
Steve Giusti
FW: Written Follow-up to meeting with Chad and I

Steve, I have revised your offer letter to reflect our discussions on Friday. The reason I have chose to provide you wjth
the override on Chad's sales are two fold. First, I think it is absolutely critical that at the senior management level of the
company that there is unity and a common goal of meeting our objectives. I would like to insure that you and Chad are
both motivated to accomplish the revenue objectives that have been set. It is also important that Chad and you have a
good working relationship and removing this inherent conflict will assist in this regard. The second reason to include
Chad's sales revenue in your override \s to compensate for not taking on as many personal accounts as we discussed
originally. If I do my math correct you should have no problem getting to the $300k plus range in personal compensation
if we hit our financial targets (90k base + 200k plus in overrides and commission + 30k- 35k in EIC bonus). Please print
and sign the revised letter and give it to Ami for me for to sign. Steve, I like the level of energy and commitment you have
brought to the team.

stevegiustioffer3.d
oc

4T1

October 29,1999
Revised November 3,1999
Revised December 13,1999'
Mr. Stephen A. fiiusti
2875 East Legacy Park Lane
Sandy, Utah 84093
Dear Steve,
A f t e r speaking to your references I would like to formally o f f e r you a
position at Sterling Wentworth Corporation. The position t h a t I would like
to o f f e r you is Vice President of Sales.
The base salary f o r this position will be $90,000 plus a 1% override of
revenue produced by the sales people you manage (including Chad Gardner's
sales f o r the year 2000). You will also receive a 3.4% commission on
licensing revenue and 2.4% commission on services or customization revenue
as the revenue is paid to SWC on your personal accounts. Once you have
achieved $2,200,000 in annual sales revenue each of the above commission
will be increased by 1% (4.4% and 3.4%) up to $4,000,000. Annual sales
revenue in excess of $4,000,000 will be commissioned at 5.4% and 4.4%
rates. The sales system accounts that you will personally be responsible are:
State Farm, The Prudential (insurance side of enterprise) and Equitable Life.
SWC will also provide you with a monthly subsidy payment or nonrecoverable draw f o r a 12 month period to allow you to build t h e s t a f f in the
product area and grow your personal book of business and s t a r t receiving
overrides and commission. For the f i r s t 12 months of employment SWC will
provide you with a payment of $7,500 per month. Your commission and
overrides during the ramp up period will be applied to the subsidy payment.
At anytime during the 12 month period you can make a one time election to

move f r o m the subsidy plan to the commission and override plan if you
desire.
SWC will also include you in the Sungard EIC bonus plan f o r 2000 in the
amount of $30,000 to $35,000. The EIC bonus is based upon SWC hitting
its operating income goal of $7,500,000.
I n addition I will submit a formal request to the Sungard Board of Directors
f o r the issuance of 7,500 options to you on a 5 year vesting plan. I have
received preliminary feedback that this should be possible, however this is
the Board of Directors decision.
SWC will also provided you with three weeks of vacation accrued on a
monthly basis instead of the standard two weeks o f f e r e d to new employees.
SWC will also provide you with its standard benefit package. You can
contact Kevin Cummings at extension 244 f o r details on the benefit plans.
Steve, SWC currently compensates all its sales representatives and sales
managers as follows: The sale representative over a given account receives
commission f o r the up-front sale and any follow-up sales of additional
licensing and customization in their area of product focus with the given
account. Also in the current compensation f o r sales representatives and
sales managers ther? are no commission caps f o r commissions or overrides.
Although I can not guarantee that the compensation plan currently in place
will not change overtime to adapt to new products, markets and growth
related issues.
The anticipated s t a r t date f o r this position will be November 22,1999.
Steve, a f t e r your visits to our office our management team met and f e l t
that you could f i t well into our organization and could play a significant role
in the growth of our f i r m .

All the Best,

4F1

John C. Hyde
President

To accept the offer outlined above please sign below prior to November 5,
1999 and return a copy of the letter marked confidential to my attention
(please do not fax).

Stephen A. Giusti
Date

October 29,1999
Revised November 3, 1999
Revised December 13,1999
Mr. Stephen A. Giusti
2875 East Legacy Park Lane
Sandy, Utah 84093
Dear Steve,
A f t e r speaking to your references I would like to formally o f f e r you a
position at Sterling Wentworth Corporation. The position that I would like
to o f f e r you is Vice President of Sales.
The base salary f o r this position will be $90,000 plus a 1% override-of- *<*/ C*°
revenue<producod by Jhc calcs people yuu Miuiiat)C-(irTtludiFIgl^hqd Gardner'ssolos f o r t h o year 2000). You will also receive a 3.4% commission on
licensing revenue and 2.4% commission on services or customization revenue
as t h e revenue is paid to SWC on your personal accounts. Once you have
achieved $2,200,000 in annual sales revenue each of the above commission
will be increased by 1% (4.4% and 3.4%) up to $4,000,000. Annual sales
revenue in excess of $4,000,000 will be commissioned at 5.4% and 4.4%
rates. The sales system accounts that you will personally be responsible are:
S t a t e Farm, The Prudential (insurance side of enterprise) and Equitable Life.
SWC will also provide you with a monthly subsidy payment or nonrecoverable draw f o r a 12 month period to allow you to build the s t a f f in the
product area and grow your personal book of business and s t a r t receiving
overrides and commission. For the f i r s t 12 months of employment SWC will
provide you with a payment of $7,500 per month. Your commission and
overrides during the ramp up period will be applied to the subsidy payment.
A t anytime during the 12 month period you can make a one time election to
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move from the subsidy plan to the commission and override plan if you
desire.
SWC will also include you in the Sungard EIC bonus plan f o r 2000 in the
amount of $30,000 to $35,000. The EIC bonus is based upon SWC hitting
its operating income goal of $7,500,000.
I n addition I will submit a formal request to the Sungard Board of Directors
f o r t h e issuance of 7,500 options to you on a 5 year vesting plan. I have
received preliminary feedback that this should be possible, however this is
the Board of Directors decision.
SWC will also provided you with three weeks of vacation accrued on a
monthly basis instead of the standard two weeks offered to new employees.
SWC will also provide you with its standard benefit package. You can
contact Kevin Cummings at extension 244 f o r details on the benefit plans.
Steve, SWC currently compensates all its sales representatives and sales
managers as follows: The sale representative over a given account receives
commission f o r the up-front sale and any follow-up sales of additional
licensing and customization in their area of product focus with the given
account. Also in the current compensation f o r sales representatives and
sales managers there are no commission caps f o r commissions or overrides.
Although I can not guarantee that the compensation plan currently in place
will not change overtime to adapt to new products, markets and growth
related issues.
The anticipated s t a r t date for this position will be November 22, 1999.
Steve, a f t e r your visits to our office our management team met and f e l t
that you could f i t well into our organization and could play a significant role
in the growth of our firm.

All the Best,

°fZ-

John C. Hyde
President

To accept the offer outlined above please sign below prior to November 5,
1999 and return a copy of the letter marked confidential to my attention
(please do not fax).

Stephen A. Giusti
Date

^y^L:

y^y^/ff
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EXHIBIT 3

cpid

Steve Giusti
From:
Sent:
To:
Subject:

Paul Erickson
Thursday, January 06, 2000 10:25 AM
Steve Giusti; Kevin Cummings
FW: Sterling Wentworth Business Position

Importance:
Sensitivity:

High
Confidential

This is the email message I referred to following our conference call.
Paul
—Original Message—
From:
Paul En:xson
Sent:
Tuesday January 04, 2000 7:26 PM
To:
'Bob Gre feld'
Cc:
John H>;:e
Subject:
Sterling',•Ventworth Business Position

Bob,
As I transition toward IT/ new role as president of Sterling Wentworth, I want to give you my honest appraisal of our
current business position. I realize that I will be working with John Hyde as our Group CEO, but since he is currently
transitioning out of the SWC president role, I am sending this message to you. I will address sales, product offerings,
technology, and compensation.
Sales - In July '99, when I met with you and Cris Conde at the Salt Lake City airport, you asked me what I believed SWC's
weakest area was. I ted you that I believed we were vulnerable in sales because the majority of our production was
coming from only two people, John Hyde and Chad Gardner. At that time, we had five or six other sales people who were
coming up to speed, bLt who weren't making a major contribution yet. Our vulnerability has dramatically increased since
that time, due to almos: complete turnover during the last five months (we have one salesperson and one telemarketer
left). We have hired a r.ew VP in the sales area. He has significant experience in recruiting, training, and building a solid
sales organization. While I believe that he is the right man for the job, he will need six to nine months to have the right
salespeople hired, traired. engaged, and finalizing contract negotiations before revenue will flow. In the meantime, it is
absolutely imperative that John and Chad continue to generate revenue and help train our new sales force. Without the
two of them, our revenue disappears. You need to be aware of this, since John is also expected to perform Group CEO
responsibilities while Cnad is expected to drive our new business development (acquisition) area.
To put the situation in perspective, we need to hit a $25 million revenue target (a 42% year-over-year increase) with two
part-time star performers and an otherwise entirely new sales organization which is being assembled as I write.
To balance the picture. I firmly believe that our marketplace opportunity is greater right now than at any time in my SWC
tenure. When we perfect our CRM story, we will have the solutions required by countless financial services firms.
Product Offerings - O jr product offerings are reasonably solid. We need to address architecture and scalability issues
as we move into the CRM space, but none of the issues are show stoppers. We must increase product innovation. We
are releasing a new product during 1Q, but our last new product release was in 1995. We have organized our design
group to encourage at '.east some non-project-driven innovation
Technology - You are well aware of our technology defectors. I believe that we have stabilized the rest of the technology
organization and that we will be able to meet current customer commitments with significant effort. We are recruiting
heavily, particularly for a CTO to lead our technology efforts.
Compensation -1 knew that John has spoken with you ad nauseum about below-market salaries and an appetite for
stock options. We are working to lock-down our top 20 players across the enterprise by paying them at or slightly above
market. I realize that SunGard has a targeted annual salary increase for all operating units. If we stick to that percentage
increase, I believe we will lose many more people. I will move SWC rapidly toward project and delivery-based bonus
plans so that at least some rewards are provided while "sweat remains on the brow". We are currently looking for ways to
do more work with fewer, more highly compensated people. I am also sending additional stock-option recommendations
to John tomorrow.
To put everything in perspective, we faced more change as a company in 1999 than during the previous ten years
combined. The SunGard acquisition, three presidents (the previous change was in '86), a new location (the last move was
in '89), the final vesting of SWC stock options (some employees have been holding them since the early 90's), substantial
turnover in technology personnel, and almost complete turnover in the sales department.
In spite of the wild ride we will move forward with great people, good products, and a substantial marketplace opportunity.

>l Itfok forward to working with you.
Paul Erickson
perickson@sterwent.com
(801)355-9777x225

EXHIBIT 4

°l~l

•STERLING
WENTWORTl -I
A SUNGARD* COMPANY

May 12, 2000

Steve Giusti
2875 East Legacy Park Lane
Sandy, Utah 84093

Dear Steve,
We have reached the point where we are ending your employment relationship with Sterling
Wentworth Corporation. We have discussed the possibility of an ongoing Account Executive
position or a temporary transitional role on assigned projects, but neither option seems to be of
interest to you.
Sterling Wentworth Corporation is terminating your employment pursuant to Section 6.2 of the
Sterling Wentworth Corporation Employment Agreement.
"Employer may terminate Employee's employment with Employer without cause
at any time upon two (2) weeks advance written notice to Employee. Employee
may terminate Employee's employment with or without cause at any time upon
two (2) weeks advance written notice to Employer."
This notice is provided in accordance with Section 6 of the Employment Agreement, and, in lieu
of notice, you are being provided two weeks pay in the gross amount of $7,500.00.
We wish you success in your future endeavors.
Sincep

President/ Sterling Wentworth Corporation

Employee

Date

Corporate Executive

Date

2737 Corporate ParK Drive
Salt Lake City. UT B4120
801 955 6100

phone

8 0 1 9 8 2 9777

fax

vMwwvsterlmgwentworth com

KATHRYN COLLARD, #0697
THE LAW FIRM OF KATHRYN COLLARD, LC
Attorney for Plaintiff
Nine Exchange Place, Suite 1111
Salt Lake City, UT 84111
Tel: (801) 537-5625
Facsimile: (801) 537-5630
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
STEPHEN A. GIUSTI,
Plaintiff,

PLAINTIFF'S VERIFICATION
OF FIRST AMENDED COMPLAINT

v.
SUNGARD DATA SYSTEMS,
INC., a Delaware corporation;
SUNGARD INVESTMENT
SYSTEMS, INC., a Delaware
corporation; STERLING
WENTWORTH CORPORATION,
a Utah corporation; JOHN HYDE
and PAUL ERICKSON,

Civil No. 000905359

Judge Glenn Iwasaki

Defendants.

Salt Lake County
ss.
STATE OF UTAH
Stephen A. Giusti, being first duly sworn upon his oath, deposes and states:
1.

I am the plaintiff named in the above referenced action.

2.

I have read and understand the contents of the First Amended Complaint

filed on my behalf in the above entitled action and hereby verify that the same are true
and correct to the best of my personal knowledge.

DATED this %£_ day of September, 2000^
Stephen A. Giusti
Plaintiff
NOTARY VERIFICATION
Salt Lake County
ss.
STATE OF UTAH
On t l u V ^ day of September, 2000, came before me Stephen A. Giusti, who
being first duly sworn upon his oath, deposed and stated to me that he has read and
understands the above and foregoing Verification and that he signed the same in my
presence.
1

^ztkzA

^ ^s*

NOTARY>UBUcf
Residing at Salt Lake City, Utah
My Commision Expires:

4-2^ ~n l
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KATHRYN COLLARD, #0697
THE LAW FIRM OF KATHRYN
COLLARD, LC
Attorney for Plaintiff
Nine Exchange Place, Suite 1111
Salt Lake City, UT 84111
Tel: (801) 537-5625
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
STEPHEN A. GIUSTI,
Plaintiff,

SUNGARD DATA SYSTEMS,
INC., a Delaware corporation;
SUNGARD INVESTMENT
SYSTEMS, INC., a Delaware
corporation; STERLING
WENTWORTH CORPORATION,
a Utah corporation; JOHN HYDE
and PAUL ERICKSON,
Defendants.

AFFIDAVIT OF PLAINTIFF
STEPHEN A. GIUSTI IN
OPPOSITION TO MOTION
TO DISMISS OF DEFENDANT
SUNGARD DATA SYSTEMS
Civil No. 000905359

Judge Glenn Iwasaki
JURY TRIAL DEMANDED

Salt Lake County
ss.
STATE OF UTAH
STEPHEN A. GIUSTI, being first duly sworn upon his oath, deposes and states:
1.

I am the plaintiff in the above entitled action.

2.

I make this Affidavit based upon my personal knowledge of the facts

stated herein and in opposition to the defendant SunGard Data System's ("SDS") Motion
To Dismiss based upon an alleged lack of personal jurisdiction.
3.

Between September and November 31, 1999, SDS and Sterling

Wentworth Corporation ("SWC"), by and through their executive officers and agents, the
defendants John Hyde ("Hyde") and Paul Erickson ("Erickson"), recruited me for
employment as the Vice President of Sales at SWC.
4.

At the time of my recruitment by defendants, I was employed as the

Senior Vice President of Sales and Marketing at Cambric Corporation, earning a base
salary of $125,000 per year. My base salary was due to increase to $135,000 on January
1,2000.
5.

During my recruitment, I was informed by Hyde and Erickson that SWC

had been acquired by SDS as a wholly owned subsidiary in February, 1999, that SWC
was now a "SDS company" and that defendant SDS managed and controlled SWC's
business operations.

w?

6.

Hyde also represented that SWC's products and services now belonged to

defendant SDS, that SWC would be marketing products and services of other SDS
companies and they would be marketing products and services of SWC, and that revenue
from all of SWC's sales of products and services would flow to defendant SDS either
directly or indirectly through its ownership of SWC.
7.

During my recruitment, Hyde and I discussed on several occasions that

one of the major inducements for me in accepting employment for the defendants, was
that my employment as Vice President of Sales at SWC would present the opportunity for
advancement to other executive positions in SDS.
8.

Prior to December 1, 1999, the day I began my employment at SWC, I

learned that Hyde was to be promoted from his position as President of SWC to a higher
position within SDS management. Thus, I reasonably believed Hyde's representations
that I could also advance to higher positions in SDS.
9.

During my recruitment, Hyde presented himself to me as having full

authority to negotiate with me regarding the terms of my employment for the defendants
SDS and SWC.
10.

During my recruitment, Hyde and Erickson made numerous false,

fraudulent and materially misleading representations to me in order to induce me to leave
my secure executive employment at Cambric Corporation to become employed for
defendants, including representations:

-TTlD

A.

That SWC had a strong and effective management team and ample

incoming revenue from established customer accounts to provide me with the
commissions and bonuses promised me by defendants under my verbal and written
employment agreements and contracts, and to provide me with an annual income of
approximately $300-$350,000, together with additional valuable fringe benefits including
vested stock options, vacations, health and life insurance coverage;
B.

That SWC had a solid, experienced and effective sales organization which

I would be managing;
C.

That I would be given prestigious customer accounts including State Farm

Insurance, The Prudential (insurance side) and Equitable Life, to manage as my personal
accounts, thereby enabling me to receive the bonuses and commissions substantially
exceeding those available through my employment with Cambric Corporation;
D.

That I would receive a base salary plus a 1% override on revenue

produced by the Sales account executives under my supervision;
E.

That I would also receive a 3.4% commission on licensing revenue

produced from the customer accounts I personally managed;
F.

That I would receive a 2.4% commission on services or customization

revenue as the revenue was paid to SWC on my State Farm, The Prudential (insurance
side) and Equitable Life accounts;
G.

That upon realizing $2,200,000 in annual sales revenue, the commissions

described in paragraphs E. and F. above, would increase by 1% (4.4 and 3.4%) up to
$4,000,000;

H.

That I would receive commissions of 5.4% and 4.4% on sales revenue in

excess of $4,000,000 dollars;
I.

That I would be

provided with a monthly subsidy payment or non-

recoverable draw of $7,500 per month for a minimum 12 month period to permit me to
build the staff in the product area, grow my personal book of business and start receiving
overrides and commissions, with earned commissions and overrides during the ramp up
twelve month period to be applied to the subsidy payment;
J.

That, at any time during my initial 12 months of employment, I could

make a one time election to move from the subsidy plan to the commission and override
plan;
K.

That I would be included in the EIC bonus plan of defendant SDS for the

year 2000 in the amount of $30,000-$35,000, based upon SWC hitting its operating
income goal of $7,500,000;
L.

That I would receive 7,500 stock options of defendant SDS on a five (5)

year vesting plan;
M.

That I would receive three weeks of vacation accrued on a monthly basis

instead of the standard two weeks offered to new employees;
N.

That I would receive SWC's standard benefit package;

O.

That the defendants' management team felt that I could play a significant

role in the growth of the business; and
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P.

That my successful performance as Vice President of Sales for SWC

would provide me with opportunities for advancement to higher positions within
defendant SDS.
11.

The defendants, including Hyde and Erickson, knew and intended that I

would rely on the foregoing false,fraudulentand materially misleading representations in
deciding whether to leave my current employment at Cambric Corporation in order to
obtain employment with SDS and SWC.
12.

In reliance on the foregoing false, fraudulent and materially misleading

representations of defendants SDS and SWC, by and through Hyde and Erickson, I did
leave my secure executive position at Cambric Corporation, including the substantial
salary, bonuses, benefits and opportunities for promotion I enjoyed at Cambric, and did
not pursue other opportunities for employment with other companies, in order to become
employed as the Vice President of Sales at SWC for defendants.
13.

Many of the foregoing false, fraudulent and materially misleading

representations made to me by Hyde and Erickson during my recruitment, were contained
in a written employment offer I received from Hyde, dated October 29, 1999. After
further negotiations, the offer letter was revised on November 3, 1999, and I signed it on
November 7, 1999, accepting employment for defendants. A true and correct copy of
this document is attached to this Affidavit as Plaintiffs Exhibit 1 and fully incorporated
by reference herein.
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14.

In November, 1999,1 received the first $25,000 installment of a $100,000

performance bonus from Cambric Corporation. When I left Cambric Corporation to
become employed for defendants SDS and SWC, I had to forfeit the remaining $75,000
of this performance bonus.
15.

I would not have forfeited this bonus and left my employment at Cambric

Corporation except for my reasonable reliance on the representations of the defendants
SDS and SWC, through Hyde and Erickson, that I would receive substantially greater
income and opportunities for advancement with the defendants SDS and SWC.
16.

On November 24, 1999, Hyde was promoted to the Chief Executive

Officer of the Customer Relationship Management Group of defendant SDS.
17.

Although defendant SDS denies that Hyde is an executive or officer of

SDS (Bronstein Aff.,

para. 10, Def. Mem., Exh. A), I dispute this allegation. I

personally received a "Reorganization Announcement" written by defendant SDS Senior
Vice President, Bob Greifeld, addressed to "All Division Employees", describing Hyde's
"promotion" from his "former" position as President of SWC to the position of "CEO for
the Customer Relations Management Group" of defendant SDS. A true and correct copy
of this document is attached hereto. See, Reorganization Announcement, dated November
24, 1999, page 2, Plaintiffs Exhibit 2, attached.
18.

I began my employment for the defendants as the Vice President of Sales

at SWC on December 1, 1999, and faithfully performed the duties of my employment
under the oral and written employment contract I had previously executed and signed on
November 7, 1999, Plaintiffs Exhibit 1, attached.

19.

At no time during my recruitment, did Hyde or Erickson ever represent to

me that the position of Vice President of Sales at SWC could be terminated without
cause. To the contrary, in the defendants' offer letter of October 29, 1999, Hyde
specifically represents that I will be given
a monthly subsidy payment or non-recoverable draw/or a 12
month period Xo allow you to build the staff in the product area
and grow your personal book of business and start receiving
overrides and commissions.'1 For thefirsttwelve months of
employment SWC will provide you with a payment of $7,500 per
month. Your commissions and overrides during the ramp up
period will be applied to the subsidy payment. At anytime during
the 12 month period you can make a one time election to move
the subsidy plan to the commission and override plan if you
desire.
Under the foregoing provision, the defendants agreed that I would be employed
and provided a guaranteed monthly draw for the first 12 months of my employment, so
that I could become established in my new position with the defendants. See, October 29,
1999, Offer Letter, Plaintiff's Exhibit 1.
20.

The foregoing offer letter also speaks to the issuance of my SDS stock

options on a "five year" vesting plan. See, October 29, 1999, Offer Letter, Plaintiff's
Exhibit 1. Based upon the foregoing provisions and other verbal representations of the
defendants Hyde and Erickson, I reasonably believed that I would continue to be
employed by the defendants as long as I performed my obligations under my verbal and
written employment contract with the defendants, so that I could obtain the salary,
commissions and other benefits they promised me to induce me to leave my prior
employment and become employed for defendants as the Vice President of Sales at SWC.
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21.

Had the defendants, through Hyde or Erickson, ever represented to me

during my recruitment, that my employment for SDS and SWC could be terminated at
any time without cause, I would never have left by secure executive position with
Cambric Corporation to become employed for the defendants as the Vice President of
Sales at SWC.
22.

After beginning my employment as the Vice President of Sales at SWC on

December 1, 1999,1 discovered that many of the defendants' representations made to me
by Hyde and Erickson during my recruitment, and on which I relied in accepting
employment at SWC, were false, fraudulent and materially misleading, and that the
defendants, including Hyde and Erickson, must have known these representations were
false, fraudulent and misleading at the time they made these representations to me in
order to induce me to accept employment at SWC.
23.

Contrary to the representations of Hyde and Erickson during my

recruitment, within the first few weeks of my employment at SWC, I discovered that
SWC did not have a strong and effective management team, was experiencing an
alarming rate of employee resignations, and that SWC was in a state of financial and
organizational chaos.
24.

On December 6, 1999, Hyde sent out a memo advising that five

employees, including the Vice President of Product Development and four of the most
experienced members of the Product Development team, had resigned. A true and correct
copy of this memo is attached hereto. See, Memo from Hyde to Everyone,
Announcement, December 6, 1999, Plaintiffs Exhibit 3.

25.

Additionally, within the next two weeks, two sales account executives and

the Director of Marketing, who reported directly to Hyde, also quit their employment at
SWC, decimating what had previously been represented to me as the "effective" sales
organization I had been employed to manage and grow.
26.

Also contrary to prior representations of Hyde and Erickson during my

recruitment that SWC had well organized and committed personnel, I discovered that
most of the employees remaining in the SWC sales organization were in the process of
obtaining

other

employment

because

of

their

ongoing

frustration

with

the

mismanagement of the SWC sales organization by Hyde and Chad Gardner, the former
Vice President of SWC sales organization.
27.

By April, 2000, a total of 27 of SWCs 115 employees, including five

management level employees, had resigned their employment at SWC, leaving SWC in a
state of organizational and production chaos. These resignations are summarized in the
April, 2000, SDS operations report, a true and correct copy of which is attached hereto.
See, "SunGard Monthly Report", April, 2000, VI, Plaintiffs Exhibit 4.
28.

Also, contrary to the representations of Hyde and Erickson during my

recruitment that SWC had a solid and growing customer base, I discovered that SWCs
repeat customer base was dramatically shrinking, and that many customers had reduced
or discontinued business with SWC because their accounts were not being properly
serviced. I also discovered an unacceptable backlog of work in process.
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29.

Based upon the foregoing discoveries, it was obvious that a new sales

organization for SWC would have to be recruited and trained and that given the work
involved, it would take the better part of a year for me to accomplish these basic
organizational tasks. It was also obvious that similar recruitment and rebuilding on the
production side of the business would have to occur before SWC could realize any
substantial sales revenue.
30.

It was also apparent that the representations by Hyde and Erickson during

my recruitment concerning the income and opportunities I would receive as Vice
President of Sales at SWC, could not possibly be attained unless the reorganization and
rebuilding of SWC occurred, a highly material fact which Hyde and Erickson had failed
to disclose during my recruitment.
31.

It also became apparent to me that Hyde and Erickson, based on their

positions, must have known that the representations they made to me to leave Cambric
and become employed for defendants at SWC, were false, fraudulent and materially
misleading, at the time these representations were made.
32.

When I confronted Hyde with the obvious discrepancies between the

representations made to me during my recruitment and the actual status of SWC and its
sales organization, Hyde again assured me that defendants would make good on their
prior representations. He assured me that if I would remain in the defendants'
employment, they would provide me with additional compensation to be addressed in a
revised employment offer and a $10,000 bonus. Hyde also promised me organizational
support and ample time to recruit, rebuild and train the SWC sales organization.

33.

Some of the foregoing additional representations were set forth in a cover

letter and "revised" offer letter of December 13, 1999. In the cover letter, Hyde
recognizes that because I would not be able to rebuild the sales department and manage
the prestige accounts I had been promised, my compensation would have to be
restructured to that I could still obtain the income defendants had promised me. See,
"Memo from Hyde to Giusti, December 13, 1999, Plaintiffs Exhibit 5.
34.

Based upon the restructured compensation offer contained in the offer

letter of December 13, 1999, Hyde represented that I "should have no problem" realizing
the salary and commission the defendants promised me based upon reaching projected
financial goals. A true and correct copy of this cover letter is attached hereto and
incorporated by reference herein. See, "Memo from Hyde to Giusti, December 13, 1999,
Plaintiffs Exhibit 5.
35.

Based upon their knowledge of the true financial condition of SWC, the

defendants SDS, SWC, Hyde and Erickson, must have known at the time of the revised
employment offer, their projected financial goals could not possibly be reached in the
year 2000, such that I would not receive the compensation offered in this letter.
36.

In further reliance on the additional representations of the defendants SDS

and SWC through the defendant Hyde, I executed their revised offer letter of December
13, 1999, on December 16, 1999. A true and correct copy of this letter is attached hereto
and incorporated by reference herein. See, October 29, 1999,Offer Letter, Revised
December 13, 1999, signed December 16,1999, Plaintiffs Exhibit 6.

37.

Thereafter, I continued to work aggressively to build a new sales

organization at SWC. Both Hyde and Erickson were personally aware that it would take
me the better part of a year to accomplish this task and that during this period of
rebuilding, I would not also be able to manage the prestige accounts defendants had
promised me.
38.

On January 4, 2000, Erickson sent a memo designated "highly important"

and "confidential" to SDS Senior Vice President Bob Greifeld, with copies to the
defendant Hyde, Kevin Cummings, SWCs Chief Financial Officer and me. The memo
explains the circumstances and problems facing SWC that would prevent SWC from
meeting SDS's revenue projections. A true and correct copy of this document is attached
hereto and incorporated by reference herein. See, Memo from Erickson to Greifeld, dated
January 4, 2000, Plaintiffs Exhibit 7.
39.

In the foregoing memorandum, Erickson acknowledges that in July, 1999,

several months prior to my recruitment by defendants, he had informed Greifeld
concerning several major problems at SWC, including the fact that the sales organization
was falling apart, that employees were leaving in droves, that there had been almost a
complete employee turnover in the sales organization and that SWCs chances of making
projected revenues during the year 2000 were virtually non-existent xmless Hyde and
Chad Gardner personally produced the revenue. The memorandum also notes that I have
been recently hired and that I will need six to nine months to get SWCs sales
organization up and running "before revenue will flow." See, Id., section headed "Sales"
at 1, Plaintiffs Exhibit 7. (Emphasis in original)

40.

Erickson's memo to Greifeld confirms that at the time of my recruitment,

in September though November, 1999, the defendants SDS, SWC, Hyde and Erickson
knew that the representations they made to me concerning the economic viability of
SWC, its sales organization, its customer base, and my opportunities for achieving the
income promised me and other benefits, were false,fraudulentand materially misleading,
and that they nevertheless intended for me to rely on these representations and leave my
employment at Cambric Corporation to become employed for the defendants.
41.

From January through March, 2000, Hyde and Erickson repeatedly

reassured and represented to me that senior management officials of SDS were fully
aware that the year 2000 would be a "rebuilding year" for the SWC sales organization
and that SDS revenue expectations for SWC for that period, would not and could not be
met by the new sales organization I was in the process of creating.
42.

After recruiting new personnel for the SWC sales organization in January

through March of 2000, I began training and developing the new personnel. I
encountered difficulty in training the new sales people due to the absence of any adequate
training program and the lack of accessible customer data or comprehensive product price
lists, all of which required considerable time to organize and develop. I also discovered
there was no "pre-contract review" process and I had to develop such a process and get it
running.
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43.

During this same time period, I discovered that there was no process in

place for tracking potential customers who contacted SWC's website and downloaded
demonstration software. I initiated a process for doing so, resulting in 82 leads for sales
within a six week period of time.
44.

In a meeting on April 25, 2000, at which Hyde and Erickson were present,

Hyde acknowledged that I had been "very effective" in assembling a new sales
organization at SWC and expressed satisfaction with the individuals I had recruited as
account executives.
45.

On April 26, 2000, Erickson sent me a voice mail message stating that one

of my employees had spoken about my "great work" in managing the new SWC sales
organization, the camaraderie that was present, and that I was moving the sales
organization in a very positive direction. Erickson congratulated me on my work.
46.

On or about April 26, 2000, I consulted with personnel at SWC,

requesting information regarding projected incoming revenue, because I was thinking
about exercising my contract option to make a "one time election to move from the
subsidy plan to the commission and override plan." See, October 29, 1999, Revised
November 3, 1999, Revised December 13, 1999, 1-2, Plaintiff's Exhibit 6.
47.

Within days of the foregoing events, Erickson informed me that Hyde

wanted to terminate my employment "for cause" because SWC could not meet SDS's
revenue projections due to my alleged "unsatisfactory performance."
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48.

Hyde and Erickson knew that the defendants had no "cause" to terminate

my employment because I had worked extremely hard and according to their own
accounts, had accomplished the recruitment and rebuilding of the sales organization at
SWC in a much shorter time than projected.
49.

In threatening to terminate my employment based upon false and

malicious allegations of unsatisfactory performance, the defendants knew that this action
would severely damage my future prospects for future employment with SDS or other
employers.
50.

The defendants also knew that by terminating my employment at that

time, 1 would not receive the income and benefits they had promised me, including the
commissions and override they had promised me.
51.

By threatening to terminate my employment "for cause", Hyde and

Erickson acted maliciously and in bad faith with the intent of shifting the blame for
failing to meet SDS's revenue demands from themselves to me, despite their previous
acknowledgments that I was in no way responsible for the problems that created SWC's
shortfall of revenue. See, Letter to Greifeld from Erickson, January 4, 2000, Plaintiffs
Exhibit 7.
52.

Despite

the fact Erickson informed me my employment was to be

terminated "for cause", both Hyde and Erickson refused to give me any facts to support
these false and malicious allegations and refused to meet with me to discuss any alleged
problems with my performance, knowing that these allegations were false and malicious.
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53.

On May 8 and 9, 2000, I reminded Erickson that he, Hyde and SDS

executives, including Bob Greifeld, were well aware of the disastrous circumstances that
existed at S WC the time I was hired, that I had worked extremely hard to rebuild the sales
organization, and that the problems that were causing SWC's shortfall of revenue existed
prior to my employment at SWC and were not of my making.
54.

Erickson then discussed the possibility of a demotion to a position of

vastly diminished responsibility and status with no guarantee of the salary, bonuses,
commissions, vested stock options, benefits, job security and opportunities, comparable
to what the defendants had promised me during my recruitment and in my verbal and
written employment contracts, indicating that I would have to sign a release regarding the
prior income and benefits I had been promised in order to even be considered for a
demotion and to be retained as an employee of the defendants.
55.

I believe that by threatening me with the termination of my employment

based upon false and malicious allegations of unsatisfactory performance, the defendants
intended to humiliate me and to intimidate me from challenging their unlawful
termination of my employment and their other unlawful actions toward me.
56.

When I refused to accept either a demotion or the token severance

payment offered by SDS and SWC, Erickson sent me a letter dated May 12, 2000,
falsely, maliciously and deceitfully purporting to terminate my employment "without
cause" after having just informed me that my employment was being terminated "for
cause" based upon alleged unsatisfactory performance. A true and correct copy of this

letter is attached hereto and incorporated by reference herein. See, Letter to Steve Giusti
from Paul Erickson, dated May 12, 2000, Plaintiffs1 Exhibit 8.
57.

I dispute defendant SDS's allegations that it "has never engaged in

business in the State of Utah", "has no employees in Utah" and "has never transacted
business or maintained any presence in the State of Utah" and "has no offices, employees,
property, bank accounts, telephone listings, mailing addresses, business operations or
other contacts with the State of Utah", See, Def. Mem. 2,4-8, 10-11, Bronstein Affidavit,
paras. 3-4, Def. Mem. Exhibit A, based upon the following facts:
A.

Although defendant

SDS maintains the veneer of SWC's Utah

incorporation, and SWC is technically owned by some intermediate SDS company, I
have personal knowledge, based upon my employment at SWC, that the defendant SDS
manages and controls the daily operations of SWC.
B.

Indeed, during my employment at SWC, I received information that SDS

had acquired SWC as a vehicle to sell the products and services of other SDS companies,
which, in turn, would create markets and sell the products and services offered by SWC,
as a "SDS company."
C.

During my recruitment by Hyde and Erickson, whenever I asked Hyde

about the particular employment benefits I would receive, he told me he would have to
call the defendant SDS and ascertain what benefits were offering. All of my benefits
during my employment came directly or indirectly from defendant SDS, including my
bonuses, stock options, 401k retirement benefits and stock purchase plan, as reflected in
my agreements with the defendants. Thus, defendant SDS was directly involved in my
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recruitment and the negotiation of my verbal and written employment agreements and
contracts with defendants SDS and SWC. See, Plaintiffs Exhibits 1 and 6.
D.

During the course of my employment for the defendants, defendant SDS

publications and correspondence commonly referred to employees at SWC as "Division
employees" of SDS. See, Greifeld Memo to "All Division Employees", Plaintiffs
Exhibit 2.
E.

During my employment at SWC, SWC employees were considered to be

employees of SDS, and as the Vice President of Sales I was involved in initiatives to
develop markets and sell the products and services of SDS companies.
F.

During my employment at SWC, defendant SDS was involved in the daily

operations of SWC and managed SWC projected sales plans and revenue goals and the
marketing of SDS products through SWC.
G.

When I challenged Hyde's and Erickson's threats to terminate by

employment based upon false and malicious allegations of "unsatisfactory performance",
Erickson told me that SDS's corporate counsel, Lawrence Gross, and personnel in SDS's
Human Resources Department had reviewed the proposed termination of my employment
and Erickson was "well aware of their minimum obligation to me." Thus, the defendant
SDS was directly involved in the termination of my employment contract.
H.

The letter terminating my employment is on letterhead "Sterling

Wentworth, A SUNGARD COMPANY". See, Plaintiffs Exhibit 8.
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58.

I dispute defendant SDS's allegations that "SunGard does not manage or

direct the operations of Sterling. Neither SunGard nor any of its employees actively
participates in or determines the day-to-day activities or operations of Sterling" and that
"Sterling is run as a separate and distinct corporate entity ...", See, Def. Mem. 2,4-8, 1011, and Bronstein Aff., para. 5, Id., based upon the facts set forth in paragraphs 3,6,9-13,
20-22, 23-25, 35, 37-38, 40-43, 47-49, 52-61 above and the following facts:
A.

During my employment at SWC, I observed that SDS officials and SWC

officials were in constant communication regarding the daily operations of SWC by
telephone and e-mail.
B.

During my employment at SWC, I became aware that all significant

decisions at SWC had to be reviewed and approved by SDS officials. I witnessed this
first hand in the sales organization, because Hyde and Erickson routinely informed me
that SDS would have to approve various corporate decisions, and they would have to "get
back to me" after they consulted with SDS executives. For example, in reference to my
request for defendant SDS stock options, Hyde's initial employment offer letter indicates,
" I will submit a formal request to the SunGard Board of Directors for the issuance of
7,500 options to you on a 5 year vesting plan. I have received preliminary feedback that
this should be possible, however, this is a Board of Directors9 decision" referring to
SDS's Board of Directors. See, October 29, 1999, Offer Letter, at 2, Plaintiffs Exhibit 1.
C.

I was aware that Hyde and Erickson were in ongoing communications

with SDS Senior Vice President, Bob Greifeld, who had direct management
responsibility for SWC following its acquisition by SDS, and Erickson and Hyde would
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send me copies of e-mail from Greifeld. See, e.g. Erickson Memo To Greifeld, Plaintiffs
Exhibit 7.
D.

During my employment at SWC, SDS required SWC to send daily updates

regarding sales opportunities of $250,000 or more, and to send SDS weekly revenue
forecasts. These reports were usually sent to Susan Vadner, a SDS division CFO and
other SDS executives. These reports would be immediately reviewed by SDS officials
who would then issue directives based on the information supplied. Even the timing of
these weekly reports was dictated by SDS officials. See, Memo from Hyde to Cummings,
dated April 19, 2000, and response from "SV", Susan Vadner, Plaintiffs Exhibit 9.
E.

During my employment for defendants at SWC, the defendant SDS

managed and controlled SWC's revenue recognition policy and SWC modified its
revenue recognition policy to conform to SDS's requirements.
F.

During my employment at SWC, SDS officials, including President Chris

Conde, informed us of SDS's strategy to have SWC adopt SDS's name, colors and
marketing strategy into SWC's operations. In March, 2000, Conde informed SWC
employees that he had hired Brian Robbins to head SDS's marketing initiative to integrate
all of SDS's companies into a unified image. The names of the companies SDS acquires
are gradually changed to use "SunGard" in their corporate name and logo, starting with
referring to the companies as "a SunGard company" as in the case of SWC. See, e.g.
logo, Termination Letter dated May 12,2000, Plaintiffs Exhibit 8.
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G.

During my employment at SWC, SWC officials were also required to send

monthly operations reports to SDS officials containing information on numerous and
important aspects of SWC's business which would then be reviewed and managed
according to directives from SDS management officials, including Andrew Bronstein.
See, April, 2000 Report, Plaintiffs Exhibit 4.
H.

During my employment at SWC, defendant SDS determined general

salary increases for SWC and SWC had no independent authority to do so. This fact is
referred to in Erickson's e-mail to SDS Vice President Bob Greifeld, dated January 4,
2000, under the heading "Compensation" p.l, Plaintiffs Exhibit 7.
59.

I dispute defendant SDS's allegations that "Sterling does not act as an

agent for SunGard in Utah, nor does it engage in any business or business venture for or
on behalf of SunGard in the State of Utah" and that "SunGard is a holding company
which (does) not sell any products or services." See, Def. Mem., 2, 48, 10-11, Bronstein
Aff., paras. 7-8, Id, based upon the facts stated above in paragraphs 3, 5-13, 16, 17, 2224, 27, 35, 36-39, 42, 43, 46, 48-52, plus the following facts:
A.

Based upon my employment at SWC, I have personal knowledge that the

defendant SDS sells the products and services of the companies that it owns and operates
through those companies, including SWC in Utah, and derives revenue directly or
indirectly from those sales. It advertises these facts in its own world wide web internet
publications. See, SDS "Acquisition Strategy",!-4, Plaintiffs Exhibit 10.
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B.

In May, 2000, the defendant SDS held a global conference for senior

executives called "SunGard World", for SDS customers around the world to hear about
current SDS initiatives, plans and direction. SDS companies, including SWC, sent
representatives to this conference to discuss their products with the customers of the other
SDS companies.
C.

During my employment for defendants, I became aware that Hyde and

other management officials of SDS were engaged in the ongoing development of a
computer platform most recently known as the "SunGard PowerStation" with officials of
two other SDS companies managed for SDS by Hyde, EMS and Plaid Brothers. This
product is being marketed in all states, including Utah. I have personal knowledge that
executives from the other two participating companies were present in Salt Lake City,
Utah, to discuss the initial list of customer prospects for this product in a meeting I
attended on April 26, 2000.
D.

In early April, 2000, I observed Hyde meeting with Randall Moore, the

President of Frontier Analytics, at the SWC offices in Salt Lake City, Utah. At that time,
Hyde informed me that he was negotiating with Moore for the purchase of Frontier
Analytics on behalf of SDS. Subsequently, on June 19, 2000, defendant SDS issued a
press release in Salt Lake City, Utah, indicating that SDS had acquired Frontier
Analytics. A copy of this announcement is contained in information on the defendant
SDS's world wide web internet information site. See, SunGard Transaction Network "Top
Stories" June 19, 2000, "SunGard Data Systems Inc. Acquires Frontier Analytics",
Plaintiffs Exhibit 11, attached.

E.

Ami Bowman, Hyde's assistant, told me on more than one occasion that

the defendant SDS paid Hyde's expenses for his travel on SDS business.
F.

I also have personal knowledge that SDS official, John Hyde, participated

in several negotiating sessions on the Frontier Analytics acquisition in Salt Lake City,
Utah, based upon my attendance in a presentation and social dinner related to the
negotiations for this acquisition.
60.

I dispute SunGard's allegation that the "defendant John Hyde has never

served as an "executive officer" or "employee" of SunGard, and that "Hyde is an
employee of Sterling, and all of Hyde's costs, salary and expenditures are borne by
Sterling." See, Def. Mem. 5-6,10-11, Bronstein Aff., para. 9, Id., based upon the facts set
forth above under paragraphs 3, 5-13, 16-17, 22-24, 27, 35-39, 42-43, 46, 48-52 and 59
above.
61.

I dispute SunGard's allegation that "Hyde is not the CEO of the Customer

Relations Management Group of SunGard. Rather on January 17, 2000, Hyde was
appointed to the position "Group CEO SunGard eCRM Systems, Chief Executive
Officer" by Sterling's Board of Directors. The Group is not a separate entity, and group
executives remain employed by their subsidiaries and not be SunGard." See, Def. Mem.
5-6, Bronstein Aff., para. 10, at 3, Id, based upon the facts set forth in paragraphs 16, 17
and 59-60, above.
62.

I dispute SDS's allegation that "SunGard has never negotiated or entered

into any contracts in Utah. Additionally, SunGard was not a party to the employment
agreement between Giusti or Sterling that is the subject of this litigation. Moreoever,

24

SunGard was not involved with Giusti's firing, his subsequent employment with Sterling,
or his termination", See, Def. Mem. 2,5-7, 8, 10-11, Bronstein Aff, para. 11, Id.) based
upon the facts set forth under paragraphs 3,6,9-13, 20-22, 23-25, 35, 37-38, 40-43, 47-49,
52-61 above.
63.

In order to more fully oppose the defendant SDS's motion to dismiss based

upon alleged lack of personal jurisdiction, I request the opportunity to conduct discovery
directed to the defendant SunGard, including its officers, Greifeld, Hyde and Erickson
regarding (1) e-mail and other communications between SDS and SWC executives
regarding business operations; (2) product development and sales of SDS products by
SWC and any other SDS companies in Utah; (3) ownership or use of real estate by SDS
in the State of Utah; (4) the involvement of SDS executives and agents regarding the
negotiations for my initial and subsequent employment agreements with defendants; (5)
the involvement of SDS executives and agents in the termination of my employment; (6)
the involvement of SDS executives and agents in the breaches of my employment
contracts with the defendants; (7) negotiations and contracting activities of SDS
companies in the State of Utah; (8) expense reports of SDS executives for business trips
and transactions in the State of Utah.

This discovery would assist me in further

demonstrating that SDS engages in substantial and continuous business within the State
of Utah, and that defendant SDS is and was engaged in inflicting tortious injuries on me
arising out of my employment for defendants in the State of Utah, such that this Court's
exercise of general and/or specific personal jurisdiction over the defendant SDS is proper.
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DATED this^2. daY of Septemb^^OO.
s STEPHEN A. GIUSTI
NOTARY VERIFICATION
Salt Lake County
STATE OF UTAH

ss.

On this day came before me Stephen A.Giusti, who being first duly sworn upon
his oath, deposed and stated to me that he is the above named Affiant, that he has read the
contents of the above and foregoing Affidavit and that they are true and correct to the
best of his personal knowledge and that he signed the same in my presence, intending to
be legally bound thereby.

iii e

^

Notary Public
Residing at Salt Lake City, UT

My Commission Expires:
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October 29,1999
Revised November 3,1999
far. Stephen A. Giusti
2875 East Legacy Park Lane
Sandy, Utah 84093
Dear Steve,
After speaking to your references I would like to formally offer you a
position at Sterling Wentworth Corporation. The position that I would like
to offer you is Vice President of Sales, in the sales systems product area.
The base salary for this position will be $90,000 plus a 1% override of
revenue produced by the sales people you manage in the sales systems area.
You will also receive a 3.4% commission on licensing revenue and 2.4%
commission on services or customization revenue as the revenue Is paid to
SWC on your personal accounts. Once you have achieved $2,200,000 in
annual sales revenue each of the above commission will be increased by 1%
(4.47o and 3.4%) up to $4,000,000. Annual sales revenue in excess of
$4,000,000 will be commissioned at 5.4% and 4.4% rates. The sales system
accounts that you will personally be responsible are: State Farm, The
Prudential (insurance side of enterprise) and Equitable Life.
SWC will also provide you with a monthly subsidy payment or nonrecoverable draw for a 12 month period to allow you to build the staff in the
product area and grow your personal book of business and start receiving
overrides and commission. For the first 12 months of employment SWC will
provide you with a payment of $7,500 per month. Your commission and
overrides during the ramp up period will be applied to the subsidy payment.
At anytime during the 12 month period you can make a one time election to
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move from the subsidy plan to the commission and override plan if you
desire.
SWC will also include you in the Sungard EIC bonus plan for 2000 in the
amount of $30,000 to $35,000. The EIC bonus is based upon SWC hitting
its operating income goal of $7,500,000.
I n addition I will submit a formal request to the Sungard Board of Directors
for the issuance of 7,500 options to you on a 5 year vesting plan. I have
received preliminary feedback that this should be possible, however this is
the Board of Directors decision.
SWC will also provided you with three weeks of vacation accrued on a
monthly basis instead of the standard two weeks offered to new employees.
SWC will also provide you with its standard benefit package. You can
contact Kevin Cummings at extension 244 for details on the benefit plans.
Stever SWC currently compensates all its sales representatives and sales
managers as follows: The sale representative over a given account receives
commission for the up-front sale and any follow-up sales of additional
licensing and customization in their area of product focus with the given
account. Also in the current compensation for sales representatives and
sales managers ihere are no commission caps for commissions or overrides.
Although I can not guarantee that the compensation plan currently in place
will not change overtime to adapt to new products, markets and growth
related issues.
The anticipated start date for this position will be November 29,1999.
Steve, after your visits to our office our management team met and felt
that you could fit well into our organization and could play a significant role
in the growth of our firm.

All the Best,

z&i

John C. Hyde
President
To accept the offer outlined above please sign below prior to November 8,
1999 and return a copy of the letter marked confidential to my attention
(please do not fax).

Stephen A. Giusti

PLAINTIFF'S EXHIBIT 2
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SUBJECT: Reorganization Announcement
DATE:

November 24, 1999

FROM:

Bob Greifeld

TO:
COPIES:

All Division Employees
C. Conde, P. Dowd, T. Guldimann

The purpose of this letter is to announce organizational changes that are being made in the
Division. The objective of these changes is to create a structure that enhances our ability to:
•
•
•
•

Recognize and develop synergies in related companies.
Have first mover advantage in developing markets.
Be recognized as a global market share leader in our target markets.
Develop a unified message to our customers and the investment community.

The Division will be comprised of five groups. They are described as follows:
Securities Trading Group (TSG) - This group will be led by Greg Pond. Greg was previously
Group C.E.O, for the Securities and Treasury Group. The companies in this group are as
follows: ADS GT., BRASS, Front Capital Systems, Microhedge, and our Treasury companies.
This group has target year 2000 revenues, prior to acquisitions, of over 160 million dollars.
These companies have worldwide responsibility for the sell side professional trader market for
all securities types. This organization is, by a wide margin, the global leader in providing trade
order management systems to the financial industry. This group is also entrusted with the
responsibility for the development, deployment, and operation of the SunGard Trading Network
(STN).
In eighteen short months the Treasury organization has become the market share leader in the
dynamic Treasury market.
Securities Processing Group (SPG) - David Taylor has been promoted to be the Group
CE.O. David was previously the President of Phase 3. The companies in this group are as
follows: Phase 3, SunGard Futures Systems (SFS), SunGard Securities Systems (SSS), and
Wall Street Concepts (WSC). Prior to any acquisitions, this group has target year 2000
revenues of over 150 million dollars. This group has worldwide responsibility for the sell side
back office processing and clearing marketplace. The mandate for this group is the unique
development of a global ASP capability that can, "Process any instrument at any time, at any
place, in any currency, through a single user interface."
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MEMORANDUM

In order to best position SDS to be focused on emerging hyper growth opportunities 1 am
establishing several "incubator groups." While not currently large enough to warrant group
status, it is our belief that with the proper focus, these organizations have the market
opportunity to quickly attain the size and profitability of a traditional SunGard group.
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Customer Relation Management Group (CRM) - John Hyde has been promoted to be the
Group CE.CX John was previously the president of Sterling Wentworth. The companies in this
group are as follows: E.MS*, Plaid Brothers, and Sterling Wentworth. The C.R.M space is
one of the most dynamic growth areas in information technology. The dominant players in this
space are Siebel Systems and Oracle. Our unique core competency is the industry specific
knowledge that we bring to this horizontal market, SDS will have ample opportunity to grow
(through both internal and external strategies. The current year 2000 revenue forecast for this
organization is approaching 50 million dollars.
_ _
Institutional Brokerage Group (IBG) - As the securities markets of the world become folly
electronic, disinter mediation pressures will create a tremendous opportunity for SDS to
leverage its technology platforms to become an institutional agency broker of choice. This
group has the responsibility for identifying the opportune time and the place for SDS to enter a
market as an institutional agency electronic broker The companies that comprise this group
are: AXIS and BRUT. The current year 2000 revenue forecast for this organization is
approaching 60 million dollars.
Working closely with the Trading Systems Group, this organization also has the mandate to:
•
•

Rapidly increase our presence at the buy side point of sale.
Drive our buy side to sell side eCommerce strategies.

The Group CJE.O. position is open, and this group will work directly for myself until the
position is filled.
The MINT and SBSI companies will continue to report directly to myself. During the normal
pursuit of their business endeavors these companies have a common characteristic in that they
have reason to interact with multiple SDS business entities. They will be the vanguard of our
process of developing and refining our skills at inter-company technical, sales and marketing
cooperatioa
This reorganization dramatically increases the ability for individual groups to develop the proper
level of cooperation. This reorganization does not speak of to how to foster inter-group
cooperation. The Group CE.O.'s and myself will bfc discussing that topic in the near future.
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I think it is important for all of us to realize that the investment community has undergone a
seismic shift in how it values the worth of a company. Companies with only a "story" are
receiving valuations that would have been inconceivable a short time ago. In addition, our
larger customers are demanding that we provide them with a SunGard "vision." It would be
naive of us to believe that we can be identified as a strategic supplier, to these large financial
organizations, without the ability to articulate a SunGard "vision."
This reorganization is designed to create the structure that fosters and facilitates our ability to
develop our part of the SunGard "story and vision." The development of this message combined
with the traditional SunGard strength of operational excellence through "managed
entrepreneurship" will bring impressive results. I look forward to working with each of you to
help achieve these objectives.

BobG
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Steve Giusti
From:
Sent:
To:
Subject:

John Hyde
Monday, December 06, 1999 4 23 PM
Everyone
Announcement of Resignations

technical platforms forward in a major way As you know these individuals have pioneered many of our tools and
other developments I wish these individuals success in their future endeavors
With their departure come significant opportunities for many of our other technical personnel to continue to expand
and leverage their technical skills in new and increased roles and responsibilities At SWC we are fortunate that we
have a deep pool of talent to draw upon to continue the superior product development and technology evolution I am
ver/ confident that we will continue to develop great products and exceed our customers expectations
The departure of five individuals at the same time to the same company raises some concerns on my behalf First let
me say that I believe that each individual has to make personal decisions regarding their caieers and opportunities
and pursue them as they see fit However each of us take on certain responsibilities and obligations when we become
employees of a company such as SWC, especially those in management positions I would like to remind each of you
of some of those responsibilities First we are all under obligation to protect the confidential nature of the intellectual
property, trade secrets, products and methodologies of SWC and its customers and safe guard them as part of our
commitment and employment agreement with the company Secondly we are all under obligation to protect SWC, its
customers, suppliers and partners from any activities that would adversely impact any of the above mentioned parties
such as soliciting customers, other suppliers and employees, sharing or using confidential information or other
activities that in any manner that would harm them or compromise SWC, its customers, suppliers and employees In
addition management personnel have increasedfiduciaryresponsibilities to watch out and protect the interests of
SWC including protecting the assets and employees, alerting executive management of problems, concerns and
issues as they arise
In closing I would like to emphasis that SWC is a company filled with great people with diverse talents that have
thrived throughout our 18-year history and we will continue to do so in the future I once again call on each of you to
continue to push forward at this critical time of the year and remain focused on the critical tasks because we will be
hitting our product delivery and financial objectives this year as we have set out to do Thanks again for all each of
you do to contribute to our great team here at SWC
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MEMORANDUM
Page 1 of 3
Subject: Sterling Wentworth Corporation - Monthly Ops Report for April, 2000
Date: April 12, 2000
From: John Hyde
To:

Crist6bal Conde
Phil Dowd
Mike Muratore
Brian Robbins
John Wilber
Copies: [Group staff as required]

Andy Bronstein
Bob Greifeid
Dave Robinson
Till Guldimatin

L

Paragraph to be inserted in Cris Conde's Operations Report:

II.

Top 2 issues facing the Group:
1. Sales force productivity
2. Employee retention

III.

Significant sales this month, if any:
[

Product

KB Scoping
1 Sales System
| Sales System/KB

IV.

Sales
j Rep.

Client

Up-front
License

Hanks 1 AXA
Belot
10F
GE
Miller

$100
400k^750
390

Contracted
Annual Recurring
Revenue

Contracted
Term in
Years

S80H50
390

3
3

Total Value

Expected
Close Date

$100k
640k-1.2
1 Mil

4/)5
4/30
4/30

Contracted
Term in
Years

Total Value

Expected
Close Date

3
3
3
3
4
3
3
3

$2 Mil
1.3
1.8 Mil
1.2 Mil
4 Mil
l.5-2Mil
1.25 Mil
1 -2 Mil

4/30
5/30
5/31
5/31
6/30
7/31
8/30
8/30

Significant sales opportunities:
Product

Sales
Rep.

Client

Up-front
License

1 Sales System/KB
|
KB
KB
KB
Sajes System/KB
Sales System
Sales System
! Sales System/KB

Myers
Hanks
Stuart
Stuart
Myers
Riehl
Myers
Miller

1* Union
AXA
Wells Fargo
Dreyfus
Zurich Fin
Morgan K.
Ed Jones
Principal

$650k
600
600
200
750-1 Mil
750
750
500

Contracted
Annual
Recurring
Revenue
$220k
120
300
75
l.5Mil
150-400
150-250
100-400

i

Significant Prospects Lost, if any: NONE

SUNGARD*

Monthly [YYMMGroupName.doc

- z ^

12/19/1998

21:40

8017333fl<W

OILVL

^JXLJ^M X

MEMORANDUM
1

V.

Sales System
Sales System/KB

Myers
Miller

Ed Jones
Principal

750
500

150

3
3

100-500

Page 2 o f 4
L25 Mil
8/30
I -2 Mil
8/30

Significant Prospects Lost, if any: NONE
Out of the ordinary staffing changes, if any:
SWC continues to experience high employee turnover. During the past four months the following has occurred
(115-empjoyee base):

Sales/Marketing
Technology
Knowledge Engineer
Project Manager
Business Analyst
QA
Technical Support
Other
Total

Departures
3
11
2
1
1
1
2
6
27

Arrivals
6
7
2
1
3
2
2
6
29

j

Net Change
3
-4
0
0
2
1
0
0
2

Jeffrey Nicoll, SWC's new CTO, started employment at the beginning of April.

VII.

Significant development activities:
SWC activities include: Employee Benefits Package (new product development); rules execution server ported to
the mainframe; significant development effort on baseline modules in browser for the following companies:
Prudential CRC, Piper Jaffray, JC Bradford. Other activities include: Broker Portal, Server-side "XML" printing
solution, completely redesigned reports for baseline modules.

VTU. Status of significant installations:
Client
Sales
Total Value
Delivery Date *
Copeland
S18LSK
Sales
May/00
To stay on schedule, have taken action to overcome clients lack of attention/cooperation due to other internal projects.
Prudential Securities
$2,625JK
Sales
May/00
Inc. (PSX)
Personal Financial Architect to be completed in May. A new "Internet Calculators" phase is awaiting client's review of
Design Specs. Client is currently undecided on how the calculators are to be used.
S2.068.7K
Sales, CRM
Jun/00
Prudential Customer
Resource Center (CRC)
Beta I (link with Siebel DB) completed. Client has decided to decouple from Siebel DB for an indefmite timeframe, so
Beta \l (decouple from Siebel DB and Enhancements) has begun.
Phases 2, $ TBI)
Prudential 'Suitability'
S177.SK
CRM
Phase 1 Training, creation of initial Knowledge Base, and it's compilation on client's new SUN WS completed. Phase 2
will be compilation of KB on client's mainframe. Phase 3 will be creation of the Variable Annuity and Mutual Fund
Knowledge Bases.
Piper Jaffray
Sales
$5S18K
May/00
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MEMORANDUM
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IX.

Brief Status of acquisition prospects r
Frontier Analytics- Asset Allocation Software: SWC is currently under Letter of Intent with Frontier Analytics
and is currently in negotiations to complete the acquisition. Frontier is an Asset Allocation software company based
in San Diego California, which is clearly the market leader in their space. 1999 revenues were approximately $4.2
Million with over 95% being recurring- The forecast for 2000 revenue is approximately $5.2 Million. The purchase
of the Frontier technology will play a vital role in the eCRM group's Broker Workstation and will assist Sterling
Wentworth in providing more sophisticated asset allocation capabilities. It is anticipated that the Frontier Analytics
acquisition will be completed by April 30,2000.
Current Acquisition Candidates: SWC is currently in discussions with the following companies:
EZ-Data - Client and Contact Management system for Brokers and Insurance Agents
Philibert Software- Insurance Illustration engine required to sell insurance policies
COSS- Needs Analysis and Insurance Illustration engine
Additional Tareet Acquisition Candidates: Croesus - Canadian mid office portfolio solutions; Bill Good
Marketing systems - CRM Broker desktop marketing system; Portfolio Management Software Alliance - Midoffice portfolio management software; FRI - Brokerage data content provider

X.

New products being launched or significant marketing campaigns underway:
New Products: The Employee Benefits product is currently in pre-beta programming- The product is a Web-based
solution using Sterling Wentwonh's expertise in financial planning software, calculators, educational concept
delivery and design expertise. Coupled with electronic delivery of employee benefits information, financial what-if
capabilities and company policy information, this product will save time, money and overhead while driving greater
awareness, usage, and understanding of benefits, policies, and financial concepts among employees of corporations.
Launch of the Employee Benefits product and initial sales efforts are scheduled for May 2000.
The Integrated Broker Workstation project, in cooperation with EMS and Plaid of our eCRM group is also in
process, with cooperative development taking place among the technical and product development groups of all
three companies. Launch for this product is tentatively scheduled for
Marketing Initiatives; SWC is in the process of participating in the re-branding going on corporate-wide and
tagging of ail our marketing communications widi SunGard-appropriate designs and themes. Within this wider
effort, we are developing a major internal branding campaign around our own core competencies to create a
consistent and vibrant brand to promote our products and solutions in advertising, trade show, collateral and public
relations efforts. Our plan is to launch this campaign by June 15,h.

XI.

Other issues and concerns:
The balancing act between expense minimization and production capability continues while the new sales
organization becomes fully productive.
In 1998, SWC generated approximately $15 million in annual revenue with an ending headcount at about the same
level we have today (115). At the same revenue per FTE, we must hire approximately 75 additional people to
support our 2000 revenue target. Obviously, this is neither practical nor possible. Our current practice of hiring as
contracts are signed will protect the bottom line, but it will ultimately constrain our ability to handle the onslaught of
upcoming projects.

SUNGARD*
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Steve Giusti
From:
Sent:
To:
Subject:

John Hyde
Monday, December 13, 1999 10:47 AM
Steve Giusti
FW: Written Follow-up to meeting with Chad and I

Steve, I have revised your offer letter to reflect our discussions on Friday. The reason I have chose to provide you with
the override on Chad's sales are two fold. First, I think it is absolutely critical that at the senior management level of the
company that there is unity and a common goal of meeting our objectives. I would like to insure that you and Chad are
both motivated to accomplish the revenue objectives that have been set. It is also important that Chad and you have a
good working relationship and removing this inherent conflict will assist in this regard. The second reason to include
Chad's sales revenue in your override is to compensate for not taking on as many personal accounts as we discussed
originally. If I do my math correct you should have no problem getting to the $300k plus range in personal compensation j x
if we hit our financial targets (90k base + 200k plus in overrides and commission + 30k- 35k in EIC bonusl Please print / \
an<3 Sigh W6 tevi£6d letter1 Snd give it to Ami tor me tor to sign. Steve, I like the level of energy and commitment you have
brought to the team.

stevegiustioffer3.d
oc
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October 29,1999
Revised November 3, 1999
Revised December 13,1999
Mr. Stephen A. Giusti
2875 East Legacy Park Lane
Sandy, Utah 84093
Dear Steve,
After speaking to your references I would like to formally offer you a
position at Sterling Wentworth Corporation. The position that I would like
to offer you is Vice President of Sales.
The base salary for this position will be $90,000 plus a 1% override-ef- */J <LJ>^
revenue^firoducod by the Galea people yuu munago^induiliHjj Chad Gardner's- /*jy
-solos for tho ycor 2000), You will also receive a 3.4% commission on
^(j*~
licensing revenue and 2.4% commission on services or customization revenue
as the revenue is paid to SWC on your personal accounts. Once you have
achieved $2,200,000 in annual sales revenue each of the above commission
will be increased by 1% (4.4% and 3.4%) up to $4,000,000. Annual sales
revenue in excess of $4,000,000 will be commissioned at 5.4% and 4.4%
rates. The sales system accounts that you will personally be responsible are:
State Farm, The Prudential (insurance side of enterprise) and Equitable Life.

'A7&r

SWC will also provide you with a monthly subsidy payment or non-.
recoverable draw for a 12 month period to allow you to build the staff in the
product area and grow your personal book of business and start receiving
overrides and commission. For the first 12 months of employment SWC will
provide you with a payment of $7,500 per month. Your commission and
overrides during the ramp up period will be applied to the subsidy payment.
At anytime during the 12 month period you can make a one time election to

•^1~7

move from the subsidy plan to the commission and override plan if you
desire.
SWC will also include you \n the Sungard EIC bonus plan for 2000 in the
amount of $30,000 to $35,000. The EIC bonus is based upon SWC hitting
its operating income goal of $7,500,000.
In addition I will submit a formal request to the Sungard Board of Directors
for the issuance of 7,500 options to you on a 5 year vesting plan. I have
received preliminary feedback that this should be possible, however this is
the Board of Directors decision.
SWC will also provided you with three weeks of vacation accrued on a
monthly basis instead of the standard two weeks offered to new employees.
SWC will also provide you with its standard benefit package. You can
contact Kevin Cummings at extension 244 for details on the benefit plans.
Steve, SWC currently compensates all its sales representatives and sales
managers as follows: The sale representative over a given account receives
commission for the up-front sale and any follow-up sales of additional
licensing and customization in their area of product focus with the given
account. Also in the current compensation for sales representatives and
sales managers there are no commission caps for commissions or overrides.
Although I can not guarantee that the compensation plan currently in place
will not change overtime to adapt to new products, markets and growth
related issues.
The anticipated start date for this position will be November 22,1999.
Steve, after your visits to our office our management team met and felt
that you could f i t well into our organization and could play a significant role
in the growth of our firm.

All the Best,

~b

John C. Hyde
President

To accept the offer outlined above please sign below prior to November 5,
1999 and return a copy of the letter marked confidential to my attention
(please do not fax).

Stephen A. Giusti
Date

y^y^/ff

PLAINTIFF'S EXHIBIT 7

•3"Z I

Steve Giusti
From:
Sent:
To:
Subject:

Paul Enckson
Thursday, January 06, 2000 10 25 AM
Steve Giusti, Kevin Cummmgs
FW Sterling Wentworth Business Position

Importance:
Sensitivity:

High
Confidential

This is the email message I referred to following our conference call
Paul
—Original M e s s a g e —
From
Paul Enckson
Sent
Tuesday January 04 2000 7 26 PM
To
Bob Greifeld'
Cc
John Hyde
Subject
Sterling Wentworth Business Position

Bob,
As I transition toward my new role as president of Sterling Wentworth, I want to give you my honest appraisal of our
current business position I realize that I will be working with John Hyde as our Group CEO, but since he is currently
transitioning out of the SWC president role, I am sending this message to you I will address sales, product offerings,
technology and compensation
Sales - In July '99, when I met with you and Cns Conde at the Salt Lake City airport, you asked me what I believed SWC's
weakest area was I told you that I believed we were vulnerable in sales because the majority of our production was
coming from only two people John Hyde and Chad Gardner At that time, we had five or six other sales people who were
coming up to speed but who weren't making a major contribution yet Our vulnerability has dramatically increased since
that time due to almost complete turnover during the last five months (we have one salesperson and one telemarketer
left) We have hired a new VP in the sales area He has significant experience in recruiting, training, and building a solid
sales organization While I believe that he is the right man for the job, he will need six to nine months to have the right
salespeople hired, trained, engaged, and finalizing contract negotiations before revenue will flow In the meantime, it is
absolutely imperative that John and Chad continue to generate revenue and help tram our new sales force Without the
two of them our revenue disappears You need to be aware of this, since John is also expected to perform Group CEO
responsibilities while Chad is expected to drive our new business development (acquisition) area
To put the situation in perspective, we need to hit a $25 million revenue target (a 42% year-over-year increase) with two
part-time star performers and an otherwise entirely new sales organization which is being assembled as I write
To balance the picture I firmly believe that our marketplace opportunity is greater right now than at any time in my SWC
tenure When we perfect our CRM story we will have the solutions required by countless financial services firms
Product Offerings - Our product offerings are reasonably solid We need to address architecture and scalability issues
as we move into the CRM space, but none of the issues are show stoppers We must increase product innovation We
are releasing a new product during 1Q, but our last new product release was in 1995 We have organized our design
group to encourage at least some non-project-driven innovation
Technology - You are well aware of our technology defectors I believe that we have stabilized the rest of the technology
organization and that we will be able to meet current customer commitments with significant effort We are recruiting
heavily particularly for a CTO to lead our technology efforts
Compensation -1 know that John has spoken with you ad nauseum about below-market salaries and an appetite for
stock cotions We are working to lock-down our top 20 players across the enterprise by paying them at or slightly above
market I realize that SunGard has a targeted annual salary increase for all operating units If we stick to that percentage
increase I believe we will lose many more people I will move SWC rapidly toward project and delivery-based bonus
plans so that at least some rewards are provided while "sweat remains on the brow" We are currently looking for ways to
do more work with fewer more highly compensated people I am also sending additional stock-option recommendations
to John tomorrow
To put everything in perspective, we faced more change as a company in 1999 than during the previous ten years
combined The SunGard acquisition three presidents (the previous change was in '86), a new location (the last move was
in '89) the final vesting of SWC stock options (some employees have been holding them since the early 90's), substantial
turnover in technology personnel, and almost complete turnover in the sales department
in spite of the wild ride we will move forward with great people, good products, and a substantial marketplace opportunity

I look forward to working with you,
Paul Erickson
perickson@sterwent.com
(801)355-9777x225
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May 12, 2000

Steve Giusti
2875 East Legacy Park Lane
Sandy, Utah 84093

Dear Steve,
We have reached the point where we are ending your employment relationship with Sterling
Wentworth Corporation. We have discussed the possibility of an ongoing Account Executive
position or a temporary transitional role on assigned projects, but neither option seems to be of
interest to you.
Sterling Wentworth Corporation is terminating your employment pursuant to Section 6.2 of the
Sterling Wentworth Corporation Employment Agreement.
"Employer may terminate Employee's employment with Employer without cause
at any time upon two (2) weeks advance written notice to Employee. Employee
may terminate Employee's employment with or without cause at any time upon
two (2) weeks advance written notice to Employer."
This notice is provided in accordance with Section 6 of the Employment Agreement, and, in lieu
of notice, you are being provided two weeks pay in the gross amount of $7,500.00.
We wish you success in your fiiture endeavors.

President Sterling Wentworth Corporation

Employee

Date

Corporate Executive

Date

2737 Corporale ParK Dove
SaM Lake City, UT 84120
801 955 6100
801 982 9777

phone
tax

w*v sterhngwentworth

corn
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Steve Giusti
From:
Sent:
To:
Subject:

John Hyde
Wednesday, April 19, 2000 10 29 AM
Kevin Cummings, Paul Enckson, Steve Giusti
RE Weekly Forecasts

To meet the April numbers it is going to require some revenue from IOF.
What is the status of your negotiations with IOF?
Original Message
From: Kevin Cummings
Sent: Wednesday, April 19, 2000 8:43 AM
To* Paul Enckson; John Hyde
Subject: FW: Weekly Forecasts
FYI,
Kevin
Original Message
•7> From:
Vadner, Susan [mailto:Susan.Vadner@Sungardss.com]
Sent* Wednesday, April 19, 2000 8:11 AM
,
To.
martinez@wsc.com'; 'chrisg@plaid.com*;
1
john.wynott@sungardp3.com1; 'ebenatar@ems.net' ; f jturner@ems.net';
' KCummmgs@sterwent.com'; 'BHerder@sungardfutures . com' ;
'mroberts@sbsintl.com'; Thorsen, Marc; Antome, Mike
Cc:
Gorka, Jennifer; 'tmcdugall@sungard.com1
Subject:
Weekly Forecasts
The deadline for your forecast files have been moved up to today,
Wednesday at 4pm. Please make this your number one priority
Review
your forecast thoroughly and make sure the software sales tie to your
forecast. If this deadline presents a problem for anyone call me on my
xeTK phone so we can figure out a way to meet it.

^L)
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Acquisition Strategy
short version | full version | Table of Acquisitions 1999
Overview
We have built a highly successful business by consolidating areas of software and computer
services that were highly fragmented among many small vendors. Our market presence
enables us to identify acquisition candidates that are fast growing, complement our existing
business, and have a strong management team. Since 1986 SunGard has successfully
undertaken 86 acquisitions of which 66 were \n financial systems and 20 in high availability
infrastructure. In 1999 we completed 18 acquisitions.
Our clients find increasing value in implementing a broad range of compatible products and
services from a single strategic vendor. The value results from the ability to integrate bestofbreed-products into a customized enterprise solution. To achieve effective integration we
focus on modularity and communication standards across products. For every additional
SunGard product or service that our clients purchase, they can expect incremental value
from their integration with the SunGard products they already use.

Our Recent Focus
Over the last 12 months, our acquisition strategy has focused on five areas:
• e-commerce: The Internet is leading to entirely new business models for distribution
of products and services. There are many innovative technologies and solutions that
have a natural synergy with our existing product offerings and that enhance our
customers ability to compete. There are new financial networks and automated
trading capabilities that enable brick and mortar firms to launch Internet trading and
account services to their clients.
• Straight-Through Processing: This entails the automation of all activities from the
inception of an order through routing and trade execution, posting to the book of
record and ultimately to client confirmation. This is important to our customers
because of their need to improve settlement cycles, reduce costs, reduce operational
risks, and provide accurate and timely data to investment managers and their clients.
Equally significant are sales automation and client relationship management
solutions, since competitive pressures and Internet distribution channels force our
customers to be much more client-centric.
• Risk Management: To manage their activities better, our customers must quantify
risks taken relative to returns generated and capital employed. Risk management
systems facilitate the efficient allocation of capital and resources at every level of the
financial enterprise, from the trader to the firm as a whole.
• Non-Profit Organizations: School districts, universities, state, federal and local
governments require systems to manage their financial assets and sources of funds.
Recent public policy initiatives have introduced more stringent standards and
accountability in the use of funds, resulting in strong growth in demand for systems.
Our opportunity is to address this growth in demand and improve products and
services through consolidation.
• Banking The Internet is presenting new opportunities for efficient, cost-effective
communication in the worlds traditional international banking network. Funds
transfers, electronic payments, letters of credit issuance are all correspondent
banking operations which are benefiting from automation and enhanced customer
service. Our opportunity is to bring new Internet-ready products and services to this

http://www.sungard.com/about_acquisition.htm
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market segment.

Our Selection Process and Criteria
We actively seek out companies in niche markets that are growing rapidly yet are often
endeavoring to expand their product offering and distribution capability. SunGard group chief
executives and company presidents are often first to identify acquisition candidates in their
respective business areas. Extensive due diligence evaluates acquisitions for the following
criteria:
1.
2.
3.
4.
5.

complementary to existing SunGard products or services
transaction can be structured so as to be accretive to earnings-per-share
has the potential of growing faster than SunGard's existing businesses
is well managed
management intends to remain after the acquisition

The Value We Create and Preserve
We support the entrepreneurial endeavors of each company we acquire with legal and
accounting standards and financing. We create value by complementing their products, by
leveraging our distribution channels. Conversely, our acquisitions have expanded our
technology resources and strengthened our company. We have augmented our product
offerings, expanded our client base and added to our team of talented managers. Our track
record of retention of management and staff reflects our commitment to preserve and
nurture the value we acquire.

home | short version | full version | Table of Acquisitions 1999

© 2000 SunGard | Privacy Policy | Legal Terms
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Acquisition strategy

Company Acquired
DollarMark

Sterling Wentworth

ASAP

Automated Securities
Clearing Ltd

Tiger Systems

TrueRisk Inc

FDP Corporation

Page 1 of4

Acquisition Strategy
Business
Brands
Size
DollarMark develops and
pollarmark, BO clients
markets software for
Monaco
asset/liability management and
us a leader in the application of
Monte Carlo simulation
techniques
Sterling
serves over 100,000
2/18/99 Sterling Wentworth designs,
develops and markets
professionals worldwide
enterprise sales productivity
Including Prudential, MetLi
solutions for the financial
State Farm
services industry, specifically
insurance, banking and
brokerage companies Utilizing
knowledge-based call centers
and rules-based engines, the
internet and interaction
technologies, systems are
designed for prospecting, client
profiling, needs analysis, and
highlighting cross-selling
opportunities
pOO insurance company
2/19/99 Provides statutory accounting
and reporting software to
clients,
companies principally in the
approx 15 employees
[insurance industry
Acquired in exchange for
BRASS
3/1/99 ASC provides automated
^,278,000 shares valued a
grading systems Products
BRUT
approx $286m
include BRASS, an automated AXIS
BRASS is used by over 16
prder-routing and execution
broker/dealers handling m
system for use by
fthan 50% of all NASDAQ
broker/dealers, BRUT, an
volume
electronic communications
network (ECN) that provides
direct access to the NASDAQ
market, and AXIS, a provider
pf proprietary wireless
technology for straight-through
processing of NYSE trades
|42 employees, 74 custome
LYNX,
3/1/99 [Tiger Systems is a provider of CyberLYNX
with over 200 installations
web-based letter of credit
countries
issuance automation systems
for bank-customer interfaces in
p e international wholesale
banking marketplace
0 employees, 120 clients
[True
Risk develops high-end Market
4/14/99
risk management applications Simulator, including 20 Infinity clients
[including Market Simulator and Credit
simulator
Credit Simulator, offering
mrueCalc
comprehensive market and
[credit nsk analysis
IFDP/VISION IFDP was acquired in exch
4/28/99 [FDP develops and sells
Date
2/2/99

http //www sungard com/about_acquisition_chart.htm
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Organization

James L. Mann
Cristbbal I. Conde
Philip L. Dowd
Robert Greifeld
Michael K. Muratore
David E. Robinson
Till M. Guldimann
Michael J. Ruane
Lawrence A. Gross
Donna J. Pedrick
Richard C. Tarbox
Andrew P. Bronstein

SunGard
1285 Drummers Lane • Wayne, PA 19087
Tel: 610-341-8700 • Fax:610-341-8851
Executive Officers
Chief Executive Officer, Chairman of the Board
President, Chief Operating Officer
Senior Vice President
Senior Vice President
Senior Vice President
Senior Vice President
Senior Vice President - Strategy
Vice President - Finance, Chief Financial Officer, Treasurer
Vice President - General Counsel
Vice President - Human Resources
Vice President - Corporate Development
Vice President - Controller, Assistant Secretary
For Institutional Investors
SunGard Investment Management Systems

Products: INVEST ONE®: XAMIN®
David Foster, President
11 Salt Creek Lane
Hinsdale, IL 60521

Tel: 630-920-3100
www.sungardinvestment.com
Products: APSYS HI
Harold Finders, Managing Director
Centre Swissair
29-31, route de I'Aeroport
P.O. Box 569
1215 Geneva 15 Switzerland
Tel: 41-22-929-83-00
Product: PAL System
Norman Ireland, President
10-16 North Street
Carshalton, Surrey SM5 2HU United Kingdom
Tel: 44-181-669-5285
www.sisuk.co.uk
Products: Global Portfolio II
Bernard Hure, Managing Director
173, Bureaux de la Colline
Batiment E
92213 Saint-Cloud
Paris, France
Tel: 33-1-49-11-3000
Products: PORTFOLIO ONE™: On-Site™: PORT™
David Brash, President
10 Kingsbridge Road
Fairfield, NJ 07004
Tel: 973-882-0011
www.sungardps.com

http://www,sungard.com/about_organization.htm
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eProcessing for financial services
SunGardTransaction Network

June 19, 2000

SunGard (NySEiSOS) is a gtobal leader in integrate*! IT
solutions and ^Processing for financial services* SunGard
is ateo the pioneer and a leading provider of highavmlabihty infrastructure for business continuity. With
annual revenues in excess of $1 biUion, SunGard serves
more than 10,000 dients in over SO countries,including
47 of the world's 50 largest financial services institutions.
SunGard Debuts Thought-Leadership Executive Briefing

Cns Conde, SunGard
president and COO

The Stage Is Set

SunGard Solutions
/Search by Topic...

Highlights

G(T interview with
SunGard's President.
Oris Conde

General Session

(Search by Product

VIEW WEBCAST
View Phptos

Top Stories | Contact Marketing
• Jun 19

SunGard Data Systems Inc. Acquires Frontier Analytics
^-Salt Lake City. UT June 19. 20QQ - SunGard Data Systems, Inc
>/](NYSE.SDS) announced today that it has acquired the assets of
j<
California-based Frontier Analytics, Inc Terms of the acquisition, which
is not expected to have a matenal impact on SunGard's financial results,
were not disclosed

• Jun 15

SunGard Announces Foster's Brewing Group as eTreaaury Client
Calabasas, CA, June 15, 2000 - SunGard Treasury Systems today
announced that it signed Foster's of Australia, one of the world's leading
brewers, as a new client Foster's will be implementing SunGard's
eTreasury enabled Quantum solution.

• Jun 14

Sunqard Business Continuity and internet Services
exceed* $1 Pillion lyi Backlog
Wayne, PA, June 14, 2000 - SunGard Business Continuity and Internet
Services, an operating group of SunGard (NYSE: SOS) that includes
SunGard Recovery Services, SunGard eSourcing and SunGard
Planning Solutions, to<iay announced that it has exceeded $1 billion in
contractually recurring revenues.

• Jun 13

Safeco Corporation Selects SunGard for
Trading and Risk Support In Asset Management
New York, June 13,2000 - SunGard Trading and Risk Systems
announced today that Seattle-based SAFECO Corporation has licensed
Panorama for trading and risk management

• Jun 8

eNorthern Goes ^Ive Powered by SunGard BrokerWa
Montreal, Canada, June 8, 2000 - SunGard announced today that
eNorthern, the online brokerage arm of Northern Securities Inc (a unit of
Digital Gem Corporation) has gone live powered by SunGard
BrokerWare™ technology

http://www.sungard.com/homepage.htm

Till M Guldimann
MegatrendsHow Technology
Transforms Finance
(Adobe Acrobat)

CPR

An Exceptional Match

SunGard
Alliance Program
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6/19/00

Tab 18

KATHRYN COLLARD, #0697
THE LAW FIRM OF KATHRYN COLLARD, LC
Attorney for Plaintiff
Nine Exchange Place, Suite 1111
Salt Lake City, UT 84111
Tel: (801) 537-5625
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
STEPHEN A. GIUSTI,
Plaintiff,
SUNGARD DATA SYSTEMS,
INC., a Delaware corporation;
SUNGARD INVESTMENT
SYSTEMS, INC., a Delaware
corporation; STERLING
WENTWORTH CORPORATION,
a Utah corporation; JOHN HYDE
and PAUL ERICKSON,

SUPPLEMENTAL AFFIDAVIT
OF PLAINTIFF STEPHEN A.
GIUSTI IN OPPOSITION TO
DEFENDANTS' MOTIONS TO
DISMISS
Civil No. 000905359

Judge L.A. Dever

Defendants.

Salt Lake County
STATE OF UTAH

ss.

Stephen A. Giusti, being first duly sworn upon his oath, deposes and states:
1.

I am the plaintiff in the above entitled action.

2.

I am competent to make this Supplemental Affidavit in opposition to the

defendants' motion to dismiss based upon my personal knowledge of the matters stated
herein.

3.

On Monday, December 6, 1999, Pat Black came to my office to retrieve

some documents concerning my company benefits she had left at my office a few days
earlier. One of these documents was a form document entitled Sterling Wentworth
Corporation Employment Agreement. The date of "December 5, 1999", underneath my
signature at the end of the document is probably just a mistake because December 5,
1999, was a Sunday and I did not work on that day.
4.

Because of the immediate problems I was confronted with when I began

my employment at SWC on December 1, 1999,1 had had no opportunity to review these
documents prior to that occasion.
5.

On the occasion when Pat Black was in my office on December 6, 1999,1

reviewed and completed several documents concerning my insurance and retirement
benefits. I also reviewed the form document entitled Sterling Wentworth Corporation
Employment Agreement.
6.

I had fully expected to sign a non-compete and confidentiality agreement

because such agreements are standard in the f,high tech" industry. I read through the
Sterling Wentworth Corporation Employment Agreement document, noting these
provisions. At the end of the document, I noted provisions referring to "at will"
employment and stating that employment could be terminated "with or without cause".
7.

I remarked to Patricia Black that these latter provisions could not apply to

my employment because I had previously negotiated a different arrangement under my
written Employment Agreement with the defendant Hyde.

2

8#

p

mat sue aiun'i jviiuw anything about m y written

Employment Agreement with S W C , and that all she knew was that she needed m e to sign
t she could process m y benefit enrollment.
9.

At no time on or before December 6, 1999, or at any time thereafter, did

iack5 John Hyde, or any other individual, inform me that the Sterling Wentworth
Corporation Employment Agreement I executed on that date, was intended to, or w<lid
have the effect of modifying the terms of the Employment Agreement I had previously
negotiated and signed, including the terms of the Employment Agreement wherebj the
defendant had SWC agreed to employ me for a specified minimum 12 month term and to
pay me a monthly subsidy of $7,500 per month for the 12 month term, in ad

nv

regular salary of $7,500 per month and giving me the right "at any time during the 12
month period" to elect to shift from receiving the guaranteed $ 7,500 per month subsic
receiving the commissions and overrides SWC promised to pay .„•_ .,

.;_.

Employment Agreement.
10.

Because I had just spent the better part of three months negotiating m y

written Employment Agreement with the defendai 11 I h J r \\lii< li I sifjiol -HI N o u m N i 7,
1999, and because "at will" employment had never mentioned to m e or discussed in any
of those negotiations or at any othei tit i le prior to Decembei 6, 1999, I 1 lad no i ease n, to
believe and did not believe that the provisions of the form document I signed on
Decembei 6, 1999, i elatii ig tc "at * ill" employme tit cur "tei minatu HI < ith :)i \ (v itl: .c \ it
cause" applied to m y executive level employment as the Vice President of Sales at SWC.
11.

Plumy ii" i nvniifiiini! lor llir [x.,viln'h .if ' nv Piesidenl of Sal*" at

defendant S W C during the period extending from September through November 3, 1999,

I was employed in a highly compensated, secure executive position at Cambric
Corporation.
12.

In connection with my employment at Cambric Corporation, I was already

slated to receive, and did receive in November, 1999, the first $25,000 installment of a
$100,000 performance bonus. When I left Cambric Corporation, I had to forfeit the
remaining $75,000 of this bonus.
13.

I would not have agreed and did not agree to leave my secure, highly

compensated employment at Cambric Corporation in order to be employed for the
defendant SWC, in a less secure position of employment or a position where I received
less compensation than I did at Cambric.
14.

During the negotiations for my employment as Vice President of Sales at

SWC, the defendant Hyde on behalf of defendant SWC, agreed that I would be paid
certain commissions and overrides in addition to my regular salary.
15.

However, Hyde acknowledged and agreed that it would probably take a

year for me to recruit and train the sales force at SWC and to develop the sales force to
the point where I could focus on the prestige customers that SWC agreed to provide me,
before the revenue on which the agreed commissions and overrides SWC agreed to pay
me, would begin to flow.
16.

Thus, in order to ensure that my employment would be secure and that my

monthly income from employment would not be reduced during the time I was recruiting
and training the sales force for SWC, the defendant Hyde on behalf of the defendant
SWC, agreed to employ me for a minimum 12 month period during which I would be
paid an annual salary of $90,000 per year, or $7,500 per month, in addition to which I

would receive a guaranteed non-recoverable, non-contingent $7,500 per month subsidy
during this 12 month period.
17.

Defenda nt I ly de also agreed on behalf of SW C that """at an;; time cii iring

the 12 month period", I could make a one-time election to switch from the $7,500 per
month subsid) plan to tl le com mission and o\ errides plan I Ic vv e\ rer once I made that
election, I could not switch back.
18.

T h e foi egoing agreements a iicl others w ere ecu itained in iii/; original

Employment Agreement as contained in the offer letter dated October 29, 1999, revised
]\luu:iiiba "\ wliii li i signed on November 7, 1999, and in the revised offer letter dated
December 13, 1999, which I signed on December 16, 1999, and which the defendant
Hyde initialed on the same date.
19.

During the time I was employed at S W C and continuing to the present

time, the defendant SunGard Data Systems and its wholly owned subsidiary, SWC, n o w
known as "SunGard Expert Solutions", maintained and continues to maintain an internet
website which enables customers to contact the defendants via electronic mail (e-mail),
thus permitting conversations between the defendant and potential customers, as show n
by the attached documents downloaded from defendant SunGard's website attached
hereto and incorporated by reference herein.
20.

Further, your affiant sayeth not.
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Dated this 12th day of December, 200Q./

•fephen A. Giusti
Plaintiff and Affiant
Salt Lake County
ss.
STATE OF UTAH
On this 12th day of December, 2000, came before me Stephen A. Giusti, who
being first duly sworn upon his oath, deposes and states that he has read the above and
Foregoing Affidavit; that the contents thereof are true and correct to the best of his
personal knowledge and that he has signed the same in my presence, intending to
be legally bound thereby.
/
/ ,

NOTARY PUBLIC
Residing at Salt Lake City, Utah
My Commission Expires:

SUNGARD bXPERl t

DEK
HISTORY | FOUNDERS | CUSTOMERS | ALLIANCES BENEFITS | CAREERS

About Us
With 18 years of experience, SunGard hxpert Solutions (formerly
Sterling Wentworth Corp) is rucugriLZeT! S§ the marKei leaaer in the
design, development, and implementation of rule-based sales, analy11
and advisory technologies for the financial services industry
SunGard Expert Solutions has designed persuasive calculation engines
and sales presentations, in addition to knowledge base applications, to
empower consumers and advisors to make intelligent financial
decisions
These solutions are widely used by insurance companies, banks,
accounting firms, brokerage operations, and professional planners

SunGard Expert So
2737 S Corporate f
Salt Lake City, UT 6
801 955 6100

Our Mission
Providing Technology that Empowers Consumers and Advisors to
Make Intelligent Financial Decisions

http://www.expert.sungard.com/about/index.htm]
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CONTACT

SunGard Expert Solutions | Sterling Wentworth
2737 S Corporate Park Drive
Salt Lake City, UT 84121
801-955-6100
Technical & Planner Support
support@expert sungard com
801-955-0705

• PARENT COMF
SunGard Data Syst
1285 Drummers Lai
Wayne, PA 19087

Webmaster
webmaster@expert sungard com

www sunaard com

Marketing
market»ng(S)expert sungard com
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e?

12/24/00

£*-|l/WuI \{\£&S*><tf- T^CA/K^r^ 1>TJ ^ ^ K . t ^ t i ^

*

=

&

SunGard eCRM Systems
SunGard eCRM Systems provides customer relationship management solutions that
support the advisory: financial planning, cross-selling and compliance activities of frontoffices in banks, brokerages and insurance companies. SunGard eCRM Systems also
provides Web- and wireless-based front-office solutions for online trading, market data and
research, portfolio management and performance reporting, with a special focus on the
brokerage industry. It provides turnkey solutions for traditional brick-and-mortar brokerages
that wish to offer their clients online trading and account services.
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Products: BrokerWare™
Richard Seguin, President
4200 Boul. St-Laurent, Suite 1100
Montreal (PQ), H2W 2R2, Canada
Tel: 514-982-6687
www.brokerware.com
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Products: Contact Manager™: Portfolio Manager™
Ed Evans, President
26 Technology Drive
Irvine, CA 92618
Tel: 949-743-6200
www.plaid.com
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Products: CrossSeller™; Enterprise Sales Systems: Expert Series: PowerStation
Paul Erickson, President
2737 South Corporate Park Drive
West Valley City, UT 84120
Tel: 801-955-6100
Fax: 801-982-9777
www.sterwent.com

SunGard Financial Networks
SunGard Financial Networks provides automated execution of equity and mutual fund
trades with the convenience of using one integrated service provider Straight-through
processing is achieved by linking incompatible systems across different institutions
throughout the financial services value chain, to form a virtual network which is branded as
the SunGard Transaction Network. Straight-through processing allows equity trades to be
electronically executed, affirmed and allocated to client accounts.
Products: AXISSM
Michael Emersen, President
650 Fifth Avenue, 12th Floor
New York, NY 10019
Tel: 212-977-7366
www.mintech com
Products' SunGard© Direct™
Jeanne Victore Crisci, President
17 State Street, 36th Floor
New York, NY 10004
Tel 212-835-260C

Products: Expediter®
David Gibbons, President
11 Salt Creek Lane
Hinsdale, IL 60521
Tel: 630-920-3100
—7 www.expediter.net
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Products: Masters Security Lending
Carl Genk, Senior Vice President
595 East Swedesford Road, Suite 3000
Wayne, PA 19087
Tel: 610-975-3054
www.esunaard.com

SunGard Business Integration
SunGard Business Integration provides comprehensive integration solutions for financial
services. SunGard Business Integration works exclusively with major international financial
services institutions, including banks, clearing and securities houses, asset managers, and
trading networks. SunGard Business Integration's MINT Knowledge family of solutions
enables financial services institutions to seamlessly integrate disparate business processes
and their supporting applications, and deliver highly automated and robust straight-through
processing and workflow management
Products:
MINT Knowledge Adapters: MINT Knowledge Broker: MINT Message Handier: MINT
Operator; MINT Knowledge Manager; MINT Knowledge Recovery

Hagay Shefi, President
650 Fifth Avenue, 12th Floor
New York, NY 10019
Tel: 212-977-7366
www.integration.sungard.com

SunGanl I ntiires Systems
SunGard Futures Systems provides software solutions and services to the world's
exchange-traded derivatives markets. SunGard is a global leader in exchange-traded
derivatives back-office solutions, serving a blue-chip client base of international investment
banks, global clearing firms, futures brokers and fund management companies.
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Products: GMI System™: Octagon Suite; GDS; WorldSource; IMGroup
Bettina Slusar, President
1 South Wacker Drive
Suite 400
Chicago, IL 60606
Tel: 312-577-6100
www.sungardfutures.com

SunGard Treasury Systems
SunGard Treasury Systems delivers comprehensive treasury and risk management
solutions to the corporate treasuries of Fortune 2000 companies and governments
worldwide. These solutions enable the efficient management of an organization's cash, debt
and investment portfolios. SunGard's Web-based services provide a single point of access
over geographically disbursed treasury operations. SunGard Treasury Systems supports
more than 1,000 treasuries worldwide.
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Products: GTM™; ResourcelQ™: ICMS™; ProFX; Quantum™: eTreasurv™
Gary Bishop, President
23586 Calabasas Road
Suite 102
Calabasas, CA 91302
Tel: 818-223-2300
www.sunqardtreasury.com

SunGard Public Sector and Non-Profit Systems
SunGard Public Sector and Non-Profit Systems offers enterprise-wide administrative
systems designed for public sector and non-profit institutions. These systems include
solutions for accounting, personnel, utility billing, land management, student administration,
fundraising, and grant and project management Institutions served by SunGard include
local, state and federal governments, special districts, universities and colleges, schools and
not-for-profit organizations such as associations, hospitals and charitable trusts.
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Products: I FAS™
Aaron Johnson, President
890 Fortress Street
Chico, CA 95973
Tel: 530-891-5281
www.bi-tech.com
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Products: Advance C/S™: SmartCall™: Events Management System
Michiel Westerkamp, President
1000 Winter Street, Suite 1200
Waltham, MA 02451
Tel: 781-890-2105
www.bsr.com
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Products: Open Series™; Encompass™: ACIS™
Donald Appleton, President
225 Marketplace
Bethlehem, PA 18018
Tel: 610-691-3616
www.pentamation.com

Business Continuity and internet Services
SunGard Business Continuity and Internet Services offers a complete range of enterprise
outsourcing services, primarily in North America, With over 800.000-sq. ft. of hardened
facilities, it serves over 5,000 clients through three specialized operating units. SunGard
Recovery Services provides business continuity services including high-availability
infrastructure/electronic vaulting services, hot- and cold-sites, recovery network services

and workgroup recovery. SunGard eSourcing specializes in Web co-location and hosting
services, high-availability Internet access and high-bandwidth networking, and technology
and systems management services for application and data center outsourcing. SunGard
Planning Solutions focuses on business continuity consulting and technical consulting
services, and markets client/server and Web-enabled business continuity planning software.
Products'
Business continuity services; high availability services; network and Internet services
including co-location, web-hosting, Internet access; and high bandwidth network services.

James Simmons, CEO
1285 Drummers Lane
Wayne, PA 19087
Tel: 610-341-8700
www.recovery.sunqard.com
Products: PreCoverv™; ePIanner™
Kenneth Smith, President
1285 Drummers Lane
Wayne, PA 19087
Tel: 610-341-8790
www.drexperts.com

SunGard eSourcing
Products:
Cross-industry, cross-platform high availability Internet hosting services;
ASP infrastructure services, data center outsourcing and application management.

Bob Reed, President
1285 Drummers Lane
Wayne, PA 19087
Tel: 610-341-8700
www.esourcinq.sunqard.com

SunGard Mailing Services
SunGard Mailing Services is a national outsource services organization actively engaged in
a broad spectrum of American business sectors. SunGard offers production of documents
such as redundant monthly bills, statements, invoices and time-sensitive, marketing or
informational letters.
ProductsOutsourcing; document rendering solutions for business; high-volume monthly laser printing:
postal optimized mailing] EBPP; customer service document viewing; data archival and
other unique data services for large companies.

Joe Harper, President
350 Automation Way
Birmingham, AL 35210
Tel: 1-800-442-8511

€P=7S

NAWw.sunaardp3.com
Products: G M ; OctaQon®; Phase3: MicroHedqe: BrokerWare: BRASS; AXIS
Michael Anthony Roberts, President
Level 5, Vintners Place
68 Upper Thames Street
London EC4V 3BJ United Kingdom
Tel: 44-20-7651-3800
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Products: BOLT®2; InTrader©
601 Second Avenue South
Hopkins, MN 55343
Tel: 612-935-3300
www.sungardss.com

^

Products: APS 2™
22134 Sherman Way
CanogaPark, CA 91303
Tel: 818-884-5515
www.sunqardss com
Products:
Income Reallocation™; REMIC OID™: Rates Plus and HPS™: Street Name Partners™
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William Scott, President
90 Broad Street
15th Floor
New York, NY 10004
Tel: 212-797-1887
www.wsc.com

SunGard Insurance Systems
SunGard Insurance Systems provides Investment Solutions, Financial Solutions, Statutory
Solutions and eProcessing Solutions designed exclusively for the insurance industry,
SunGard Solutions strengthen the investment and financial operations as well as provide
alternate delivery methods to help increase productivity, lower costs and reduce IT/IS staff.
SunGard Insurance Systems provides integrated solutions for both agencies and home
offices which include individual and group insurance/pension policy administration, client
management, financial analysis, estate planning and salesfin-force illustrations. SunGard
solutions strengthen marketing, expedite day-to-day business functions and allow for
enhanced customer service.
Products
Contact Partner 2000; F1NPACK2Q0Q: Concepts 2000; FDP/COMPASS: FDP/CLAS; ISP

Michael Goldberg, President
2140 South Dixie Highway
Miami, FL 33133
Tel: 305-858-8200
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www.fdpcorp.com
Products:
ABC/CDS INFO™; ASAP; EAS™; eLink; EPS; CDS™; ABC™; PAR EX®; PRISM™;
SDIM™; Investment Accounting Outsourcing and Custody Service

Gregory S. Webber, President
1357 Hembree Road
Roswell, GA 30076
Tel; 770-587-6800
www.sungardinsurance.com

SunGard eProcess intelligence
SunGard eProcess Intelligence provides business intelligence and knowledge management
applications that are used by transaction processing providers. These applications improve
straight-through processing rates by automating the enrichment and repair of electronic
transactions, and by eliminating exceptions. Operational and statement information is
warehoused electronically, thereby satisfying legal archiving and compliance requirements,
and forming the basis of Web-enabled report mining and eStatement applications.
Products; eclipse; inteiliMATCH®; intelliTRACS®; intelliSTOR® Advanced Server
Brian Twibell, President
70 South Orange Avenue
Livingstone, NJ 07039
Tel; 973-994-2390
www, microbank.com

SunGard Banking Systems
SunGard Banking Systems provides connectivity between banks and their corporate
customers. SunGard solutions support international funds transfers, trade services and cash
management Correspondent banks use these services over the Internet or through private
networks, often under their own private label. SunGard also offers straight-through
processing solutions that cater to the treasury departments of wholesale banks.
Products; TiaerLYNX® Trade; TiqerLYNX® FT/BR; CvberLYNX™
Michael Ellis, President
31 East 28th Street
10th Floor
New York, NY 10016
Tel; 212-685-5810
*y www.tiaers.com
Products; Dynamix; Matrix
Anne Lenz, Director of Operations
Level 12,9 Hunter St,
Sydney,NSW2000,
Australia
Tel; 61-2-8224-0000
~7 www.sunqardds.com
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June 25,2004

Ms. Kathryn Collard
The Law Firm of Kathryn Collard, L.C.
111 Boston Building
9 Exchange Place
Salt Lake City, Utah 84111
Re; Stephen A. Giusti v. SunGard Data Systems, Inc. et al.

Dear Ms. Collard:
I have completed my evaluation of the economic losses suffered by Mr. Stephen A. Giusti and
his family based upon his claims of: (1) fraudulent inducement of employment and (2)
intentional interference with existing and prospective economic advantage by defendants
SunGard Expert Solutions, Inc. (SES), formerly Sterling Wentworth Corporation, John Hyde and
Paul Erickson, and related issues. I may also render opinions on any matters testified to by
defendants' witnesses in which my expertise would assist the finder of fact.
To eliminate the problems of dealing with fractional parts of months I have computed all values
as of May 1, 2004. It is, of course, a simple matter to adjust these values to any future settlement
or trial date. On this date, it is my opinion that the probable present value of the economic loss is
not less than $11,912,202 and may be greater than $12,985,826. This range of values is based on
the most conservative assumptions concerning Mr. Giusti's earning capacity.
My evaluation of losses may be substantially understated because they do not include an
evaluation of all of the benefits to which he was entitled as an executive with SES. In addition, I
have not included the "consequential damages" incurred by Mr. Giusti as the result of the
fraudulent inducement of his employment. Finally, my evaluation of losses does not include an
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evaluation of the future diminution of earning power caused by the injury to Mr. Giusti's
reputation in the business community.
Each of the facts and/or assumptions upon which my estimates of economic loss were based is
summarized below.

Facts and Assumptions Used in Estimating Values of Losses
1. Prior to his employment with SES, Mr. Giusti was employed as the Senior Vice President of
Sales and Marketing at Cambric Corporation from approximately July-November, 1999. Mr.
Giusti's base salary at Cambric was $125,000 per year and was scheduled to increase to
$135,000 on January 1,2000. Additionally, Mr. Giusti was to receive quarterly bonuses of
$25,000 for each quarter of his employment, as well as other valuable fringe benefits that are
normally included in executive compensation packages. Before leaving his employment at
Cambric, Mr. Giusti had received his first $25,000 quarterly bonus. Prior to his employment
at Cambric, Mr. Giusti was employed at Call Ware Technologies from 1994 until his
employment for Cambric. When he left CallWare he was the senior vice-president of sales.
2. Based upon my review of the documents and evidence listed in Appendix A, I have assumed
the following:
a. The fraudulent inducement of Mr. Giusti's employment for SES occurred during the
negotiation of his oral and written agreements for employment with SES during
September-November 30, 1999, prior to his start date of December 1, 1999, and
continued through the revision of his written employment agreement of December 13,
1999. During this period, the Defendants Hyde and Erickson "made numerous
fraudulent and/or intentionally false and misleading representations of fact to plaintiff
Giusti to induce his employment for defendants."
b. Additional fraud occurred on December 5, 1999, when Mr. Giusti was induced to sign
a "Sterling Wentworth Employment Agreement" which contained an "at will"
employment provision that was inconsistent with his prior oral and written
agreements. In particular, the defendants had guaranteed Mr. Giusti employment
with SES for a minimum of one year. The defendants fraudulently represented that
Mr. Giusti was required to sign this document in order to obtain benefits to which he
was already qualified to receive based upon his prior commencement of employment
with SES on December 1, 1999.
c. That the defendants offered Mr. Giusti a lucrative employment contract to include
base salary, revenue overrides, commissions, stock options, and bonuses as defined in
the final revised offer and agreement dated December 13, 1999.
d. That defendants Hyde and Erickson intentionally interfered with Mr. Giusti's existing
and prospective economic advantage when they terminated Mr. Giusti on May 12,
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2000 based on "false and malicious allegations of unsatisfactory performance which
they knew would severely damage plaintiff Giusti's future prospects for
employment..."
e. Mr. Giusti's economic losses due to the Defendants1 unlawful conduct, commenced on
May 12, 2000, the day his employment was terminated by Hyde and Erickson.
3. Since part of Mr. Giusti's compensation was based on override and commission percentages
of revenue produced, it is not possible to define exactly the total value of Mr. Giusti's
expected compensation. I do know the following about his compensation with SES:
a. Based on his December employment agreement, Mr. Giusti's base salary was $90,000
per annum, plus additional benefits. In his first year of employment he had a monthly
subsidy payment or nor-recoverable draw totaling an additional $90,000.
In addition, Mr. Giusti was entitled to a 1% override on all corporate revenue. Mr.
Hyde represented that this revenue was expected to total $22.5 million in the year
2000, which implied a $225,000 override payment to Mr. Giusti.
Finally, Mr. Giusti had the right to receive $30,000 - $35,000 per annum, from the
SunGard EIC bonus plan.
b. The above information indicates that Mr. Giusti could have relied on a base
compensation package that totaled $345,000 ($90,000 + $225,000 + $30,000)
1. In an email from Hyde to Giusti, Mr. Hyde stated "you should have no
problem getting to the $300k plus range in personal compensation if we hit
our financial targets (90K base + 200K plus in overrides and commission +
30k - 35K in EIC bonus)." Mr. Giusti testified in his deposition that Hyde
made representations to him, prior to his acceptance of employment and
thereafter, to the effect that hitting SES's financial targets for the year 2000
was all but assured.
c. I have assumed that had Hyde and Erickson's representations about SES been true,
Mr. Giusti could have achieved an income of between $300,000 and $345,000 per
annum, not counting the value of other employee benefits available as part of
executive compensation packages, personal commissions, and stock options Mr.
Giusti was to receive.1
d. In addition to the above compensation, stipulated in his contract, Mr. Giusti was
entitled to license and service commissions on his personal accounts which were to be
1

Abowd, John M. and Kaplan, David S., "Executive Compensation: Six Questions that Need
Answering," December 1988, U. S. Department of Labor, Bureau of Labor Statistics, Working
Paper 319.
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Prudential, Equitable/AXA and State Farm. Table 6 presents the license and service
commissions that Mr. Giusti could have received in the years 1999 and 2000, as per
his employment contract, but for the fraud of the defendants. These commissions
total $29,548 in 1999 and $244,718 in 2000. I have assumed that $244,718 per
annum represents Mr. Giusti's capacity to earn commissions in each year of his
subsequent employment with SES. I have, very conservatively, assumed no increase
in these commissions over the term of his employment.
e. Finally, in accordance with his contract, Mr. Giusti was issued 7,500 optioned shares
on a 5 year vesting schedule as a part of the SunGard Data Systems Incentive Stock
Option Plan. These option contracts had a strike price of $31.44 and life often years.
f.

While not stipulated in the contract, it is clear from SunGard data and the depositions
of Hyde and Erickson that stock options of the SDS parent company were granted to
executive level employees of the Defendant SES, its wholly owned subsidiary,
annually and at other times, including promotions, and Mr. Giusti would have
normally received additional stock options had his employment with SES continued.

4. Following his termination by the defendants, Mr. Giusti obtained employment with CallWare
Technologies as vice president of sales. His base salary is $125,000 plus commissions and
benefits associated with his salary. I have used this base salary as mitigating income against
the income losses he incurred as the result of the defendants fraudulent inducement of his
employment with SES and/or their intentional interference with that employment.
5. In addition to the losses of income Mr. Giusti is expected to endure, he would also normally
sustain a loss because of a loss in the value of fringe benefit programs in which he
participated. In this case I have very conservatively assumed that the standard employment
benefits Mr. Giusti would have received as an employee of SES have been essentially
replicated by the benefits he receives as an employee of CallWare. Thus, I have not
calculated any loss of the normal fringe benefits of employment.
6. On May 12, 2000, Mr. Giusti's attained age was 42.37 years. I have assumed that Mr.
Giusti's normal age of retirement would have been 65.0 years. Mr. Giusti testified in his
deposition that he intended to work at SES until his retirement, and I have calculated his past
loss of income as of May 1, 2004, and his future loss of income from May 1, 2004, until the
date of his retirement.
7. Not included in my analysis is a valuation of consequential damages. These costs include the
cost of loans to finance litigation, costs pursuant to U.R.Civ.P.54 (service of process costs,
deposition costs, and expert witness fees), other litigation costs, and attorney's fees. These
costs will continue until the time of trial. With evidence of these expenses, it will be an easy
matter to adjust my evaluation of Mr. Giusti's losses to include these costs. I emphasize that
these costs may be substantial and should be carefully considered prior to settlement
negotiations or trial.

3~74/>
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8. Under Utah law, the damages for "fraudulent inducement of employment" are defined as "the
benefit of the bargain damages", and permit Mr. Giusti to recover the value of the past and
future income and benefits he would have received under his oral and written employment
agreements with the Defendants, had their fraudulent representations been true.
9. Under Utah law, the damages for "intentional interference with existing and prospective
economic relations" includes all of the past and future economic damages Mr. Giusti has
incurred as the result of such interference.
Computational Methodology
Present values of all losses in this report have been computed at 6.34%, the average return on
U.S. Treasury bills, with 3-month maturities, over the 25 years 1979-2003.
I have very conservatively assumed Mr. Giusti's normal capacity to earn, to increase in value at
an annual rate equal to 4.03%, the historical percentage change in U. S. Private Sector wages.
Wage increases are normally expected to increase at an annual rate, which is influenced by: (1)
productivity changes associated with the labor force; (2) advancements and changes in grade;
and (3) changes to offset the effects of overall price levels (inflation).
This assumption of wage growth is very conservative since, as indicated above; executive
compensation includes many items (options, other equity participation, and bonuses) that may
cause executive salaries to increase many times the normal wage increases observed in the
market. My assumed rate of increase is similar to the change in the Consumer Price Index over
the past 25 years, which contains no element of increased executive compensation. These actual
rates of wage and price inflation are shown in Table 1.
To simplify projections of losses, all cash flows in this report are shown in constant dollars, but
discounted to present value at an interest rate that is net of the expected growth rate of any
particular loss. This methodology yields exactly the same results obtained by inflating annual
losses, then discounting those losses to present value at the expected T-bill return. The net
discount rate used in all computations is calculated using the formula:

d = JLL±-i±-- i
(i + g )

where:
d = the net discount rate,
i = the 25-year average return on T-bills, and
g = the expected annual growth rate of loss being analyzed.
You will note that I have divided lost earnings into historical and future components. This is
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because the historical loss is largely a matter of record. The projections of future loss may, and
must necessarily be, calculated based on reasonable projections from employment records,
statistics, industry trends, and other recognized economic indicators.
Based upon Mr. Giusti's deposition testimony that he would have continued to work at SES until
his normal date of retirement at 65.0 years, I have computed his future economic losses on a
cumulative annual basis, showing the present value of his future economic loss for each year
until the year of his normal retirement at age 65.

Computation of Losses
Based on foundational material and computational assumptions cited above, the values of Mr.
Giusti's economic losses are summarized as follows:
1. My estimates of Mr. Giusti's loss of historical earnings are shown in Tables 2 and 3. These
tables assume that Mr. Giusti's earning capacity, while with SES, was between $300,000 and
$345,000 respectively, exclusive of income from commissions on personal accounts and
stock options which are separately calculated. These earning losses have been mitigated by
the income that Mr. Giusti earned between the date of his termination and evaluation date of
May 1,2004.
2. The values of Mr. Giusti's historical earning losses to May 1, 2004 are presented in Table 2
and 3. Assuming a normal salary of $300,000 this loss totals $795,555, exclusive of income
from commissions on personal accounts and stock options which are separately calculated.
In accordance with Utah law, and for the convenience of the Court, I have computed prejudgment interest on this sum, at 10.0% per annum (simple interest), from the date of his
termination to May 1,2004. The accrued interest amounts to $315,826, making the total
value of this loss $1,111,382. The computation of this value is shown in Table 2.
Assuming a normal salary of $345,000 Mr. Giusti's historical earning loss totals $969,222,
exclusive of income from commissions on personal accounts and stock options which are
separately calculated. In accordance with Utah law, and for the convenience of the Court, I
have computed pre-judgment interest on this sum, at 10.0% per annum (simple interest),
from the date of his termination to May 1,2004. The accrued interest amounts to $384,770,
making the total value of this loss $1,353,992. The computation of this value is shown in
Table 3.
3. The present value of Mr. Giusti's future earning losses on May 1, 2004, assuming a normal
salary of $300,000, is $3,536,770. This computation is shown in Table 4. The present value
of Mr. Giusti's future earning losses on May 1, 2004, assuming a normal salary of $345,000
is $4,367,783. This computation is shown in Table 5. These earning losses have been
mitigated by income that Mr. Giusti is expected to earn as an employee of Call Ware. As
indicated above, I have also computed the value of these losses on a cumulative annual basis.
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4. Based on the commission schedule shown in Table 6,1 have assumed that but for the
fraudulent inducement of, and/or intentional interference with Mr. Giusti's employment by
the Defendants Hyde and Erickson, resulting in the termination of Mr. Giusti's employment;
he could have earned a total of $1,008,420 in commissions from the date of his employment
to May 1, 2004. In accordance with Utah law, and for the convenience of the Court, I have
computed pre-judgment interest on this sum, at 10.0% per annum (simple interest), from the
date of his termination to May 1, 2004. The accrued interest amounts to $398,585, making
the total value of this loss $1,408,751. The computation of these values is shown in Table 7.
5. The present value of Mr. Giusti's future commission losses on May 1, 2004, is $2,822,120.
This computation is shown in Table 8. Again, as indicated above, I have computed the value
of these losses on a cumulative annual basis.
6. But for the Defendants' intentional interference with his employment, Mr. Giusti was entitled
to participate in the incentive stock option plan of SunGard Data Systems. The value of an
option on its expiration date (intrinsic value), is the difference between the market price of
the stock and the exercise price of the option. Subject to the vesting schedule, Mr. Giusti
may have exercised his initial option for 7,500 shares on any day between February 22, 2001,
and February 22, 2010. In addition, had Mr. Giusti received 7,500 options in each year of his
employment with SES, he would have obtained a total of 172,500 options to the date of his
retirement.
7. Table 9 shows my estimation of the present value of Mr. Giusti's options. I have assumed:
a. Mr. Giusti was entitled to receive 7,500 options on each anniversary date of his first
option,
b. Mr. Giusti would exercise his options on the 10-year exercise date for each option,
and,
c. The market price of SDS stock will increase at an average rate of growth of 11.0%,
the compounded average rate of return on high cap stocks from 1926 to 2000. (SBBI
2001 Yearbook, Ibbotson Associates).
But for the Defendants' intentional interference with his employment, the present value of
Mr. Giusti's stock option incentive plan on May 1, 2004, at a risk adjusted discount rate, is
$3,039,325.

Summary of Losses
Based on the assumptions outlined above, and the analyses in the cited tables appended to this
report, it is my opinion that on May 1, 2004 the value of Mr. Giusti's losses of income is at least
$11,912,202 and may be greater than $12,985,826. The losses forming this total are summarized
in Table 10.
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My evaluation of losses may be substantially understated because they do not include an
evaluation of the full range of benefits to which Mr. Giusti may have been entitled as an
executive of a corporation. In addition, I have not included any "consequential damages" that
have been incurred because of the defendant's wrongful actions. These losses should be carefully
considered prior to settlement negotiations or trial.
You will undoubtedly have questions as you study this report. If so, please do not hesitate to
call.

Paul A. Randle

Giusti v. SunGard, page 9
Draft Copy Only

Appendix A
Document and Evidence Reviewed
1. Plaintiffs First Amended Complaint
2. Deposition of Mr. Giusti and exhibits
3. Deposition of Mr. Erickson and exhibits
4. Deposition of Mr. Hyde
5. Correspondence and notes concerning SES job offer
6. SES offer letter dated 10/29/1999 revised 11/3/1999
7. SES employment agreement
8. Revised offer letter from SES dated 12/13/1999
9. Emails between Giusti and Hyde and others
10. Benefits documents including stock purchase, savings plans, i
travel, holiday, vacation etc.
11. Email between Hyde and Erickson discussing termination of Giusti and his compensaton of
$200,000
12. Separation agreement
13. Termination letter
14. Unemployment claims
15. Documents from Cambric employment
16. Documents from Call Ware employment
17. License and service commission documents CON 1934 - 1400
18. New Worklife Estimates, Revised 2002.
19. Employment Cost Indexes and Levels, September, 2003, Bureau of Labor Statistics,
November, 2003, USDL 03-760)
20. Federal Reserve Bank of the U.S., Interest Rate Data Web Page, January, 2004
21. U. S. Department of Labor, Web CPI Data Retrieval Page, January, 2004
22. U.S. National Center for Health Statistics, "Vital Statistics of the United States," 2002.
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23. Plaintiff questionnaire
24. Abowd, John M. and Kaplan, David S., "Executive Compensation: Six Questions that Need
Answering," December 1988, U. S. Department of Labor, Bureau of Labor Statistics,
Working Paper 319.
25. License and service data of Prudential, Equitable/AXA and State Farm.
26. SBBI 2001 Yearbook, Ibbotson Associates, Ibbotson Associates (2001)

iTable number: 1
Interest Rates, Price Indices, and Wage Growth Indices
Table title:
1979-2003
[Years:

Year
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003

Interest
Rates,
3-Month
Treasury
Bills1
10.05%
11.39%
14.04%
10.60%
8.62%
9.54%
7.47%
5.97%
5.78%
6.67%
8.11%
7.50%
5.38%
3.43%
3.00%
4.25%
5.49%
5.01%
5.06%
4.78%
4.64%
5.82%
3.40%
1.61%
1.01%

Percentage
Change in
Consumer
Price
Index2
11.30%
13.50%
10.30%
6.20%
3.20%
4.30%
3.60%
1.90%
3.60%
4.10%
4.80%
5.40%
4.20%
3.00%
3.00%
2.60%
2.80%
3.00%
2.30%
1.60%
2.20%
3.40%
2.80%
1.60%
2.30%

25-Year
Average
Growth Rates

6.34%

4.28%

Annual
Average
Percentage Percentage
Percentage
Change in
Change in Hourly Wage,
Change in
Residential
Medical U. S. Private
Residential
Services
Care Price
Sector
Workers4 Services Wage
Index3
Wages4
9.20%
8.30%
na
na
11 00%
8.10%
na
na
10.70%
8.90%
na
na
11.60%
5.90%
na
5.17
8.80%
4.40%
6.19%
$5.49
6.20%
3.70%
1.82%
5.59
6.30%
3.00%
5.01%
5.87
7.50%
2.20%
3.92%
6.10
6.60%
2.50%
4.92%
6.40
6.50%
3.30%
5.31%
6.74
7.70%
4.10%
5.19%
7.09
9.00%
3.60%
4.65%
7.42
8.70%
3.10%
2.96%
7.64
7.40%
2.40%
1.96%
7.79
5.90%
2.50%
3.21%
8.04
4.80%
2.70%
3.23%
8.30
4.50%
2.80%
2.53%
8.51
3.50%
3.40%
2.12%
8.69
2.80%
3.90%
2.76%
8.93
3.20%
4.10%
4.14%
9.30
3.50%
3.60%
4.52%
9.72
4.10%
3.90%
4.12%
10.12
4.60%
4.00%
4.05%
10.53
4.70%
3.20%
3.32%
10.88
4.00%
3.20%
na
na

6.51%

4.03%

1

Federal Reserve Bank of the U.S., Interest Rate Data Web Page, January, 2004.

2

U. S. Department of Labor, Web CPI Data Retrieval Page, January, 2004.

3

U . S. Department of Labor, Web CPI Data Retrieval Page, January, 2004.

4

3.67%

U. S. Department of Labor, Web Establishment Hours and Earnings Data Retrieval Page, January, 2004.

Filename: Giusti.xls, rates

[Table number:
Table title:
Beginning & ending dates of loss:
Beginning & ending ages of loss:
p a t e of computation:
Expected normal wage in 2000:
(Fraction of first & last year's income lost:
jElapsed time, incident to analysis:
1 Pre-judgment interest rate (not compounded):

Age on
January First
1
Year Of Each Year
2000
42.37
43.01
2001
44.01
2002
2003
45.01
46.01
2004
Total Income Losses

Expected
Normal
Wage
Multiplier2
1.0000
1.0400
1.0320
1.0320
1.0403

2

1

Present value of past wage losses
5/12/2000
5/1/2004
42.37
46.34
5/1/2004
$300,000
63.84%
32.88%
3.97

I

10.0000%

Estimated
Normal
Income
$191,507
312,000
321,984
332,287
113,650

J

Actual
Impaired
Income
$66,236
121,960
121,581
125,000
41,096

Estimated
Annual
Loss
$125,271
190,040
200,403
207,287
72,554
$

795,555

Total Pre-judgment interest
Total Loss
1
2

Accrued
Interest at
10.00%
$49,731
$75,444
$79,558
$82,291
$28,803

$315,826
$1,111,382

Except for the first year of the analysis, when the age shown is the age at time of injury.
See Table 1.
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[Table number:
Table title:
Beginning & ending dates of loss:
Beginning & ending ages of loss:
p a t e of computation:
{Expected normal wage in 2000:
[Fraction of first & last year's income lost:
(Elapsed time, incident to analysis:
{pre-judgment interest rate (not compounded):

Age on
January First
1
Year Of Each Year
42.37
2000
43.01
2001
44.01
2002
2003
45.01
2004
46.01
Total Income Losses

3
Present value of past wage losses
5/1/2004
5/12/2000
46.34
42.37
5/1/2004
$345,000
32.88%
63.84%
3.97
10.0000%

Expected
Normal
Wage
Multiplier2

Estimated
Normal
Income

1.0000
1.0400
1.0320
1.0320
1.0403

$220,233
358,800
370,282
382,131
113,650

Actual
Impaired

|

Estimated
Annual
Loss

Income
$66,236
121,960
121,581
125,000
41,096

$153,997
236,840
248,701
257,131
72,554
$

Total Loss
1

Except for the first year of the analysis, when the age shown is the age at time of injury.
See Table 1.
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$61,134.97
$94,022.72
$98,731.24
$102,077.86
$28,803.12

969,222

Total Pre-judgment interest

2

Accrued
Interest at
10.00%

$384,770
$1,353,992

[Table number:
Table title:
Date of computation:
First and last ages of normal income:
Expected normal wage & growth rate:
Fraction of first & last year's normal income lost:
First and last ages, impaired income:
Expected impaired wage & growth rate:
Fraction of first & last year's impaired income earned:
{Discount rate and net discount rate:

Year
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

Age on
January First
Of Each Year1
46.34
47.01
48.01
49.01
50.01
51.01
52.01
53.01
54.01
55.01
56.01
57.01
58.01
59.01
60.01
61.01
62.01
63.01
64.01
65.01

Expected
Uninflated
Normal
Income
$232,035
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
345,685
342,844

tlue of future wage loss at net discount rate
1

4
Present value of future wage losses
5/1/2004
65.00
46.34
$345,685
4.03%
99.18%
67.12%
65.00
46.34
4.03%
$125,000
99.18%
67.12%
6.3448%
2.2232%
Expected
Uninflated
Impaired
Income
$83,904
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
123,973

Estimated
Uninflated
Annual
Loss
$148,131
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
220,685
218,871

j

]
Cumulative
Present
Value of
Annual Losses
$148,131
$364,017
$575,207
$781,804
$983,909
$1,181,618
$1,375,027
$1,564,230
$1,749,318
$1,930,380
$2,107,505
$2,280,778
$2,450,282
$2,616,101
$2,778,312
$2,936,996
$3,092,229
$3,244,086
$3,392,640
$3,536,770
$

3,536,770

Except for the first year of the analysis, when the age shown is the age on the date of analysis.
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[Table number:
Table title:
p a t e of computation:
First and last ages of normal income:
Expected normal wage & growth rate:
Fraction of first & last year's normal income lost:
First and last ages, impaired income:
Expected impaired wage & growth rate:
Fraction of first & last year's impaired income earned:
[Discount rate and net discount rate:

Year
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

Age on
January First
Of Each Year1
46.34
47.01
48.01
49.01
50.01
51.01
52.01
53.01
54.01
55.01
56.01
57.01
58.01
59.01
60.01
61.01
62.01
63.01
64.01
65.01

Expected
Umnflated
Normal
Income
$266,841
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
397,538
394,271

ilue of future wage loss at net discount rate
1

5
Present value of future wage losses
5/1/2004
46.34
65.00
$397,538
4.03%
67.12%
99.18%
46.34
65.00
$125,000
4.03%
67.12%
99.18%
6.3448%
2.2232%
Expected
Uninflated
Impaired
Income
$83,904
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
125,000
123,973

Estimated
Uninflated
Annual
Loss
$182,936
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
272,538
270,298

j

j
Cumulative
Present
Value of
Annual Losses
$182,936
$449,547
$710,360
$965,500
$1,215,092
$1,459,255
$1,698,108
$1,931,767
$2,160,344
$2,383,950
$2,602,693
$2,816,678
$3,026,010
$3,230,790
$3,431,115
$3,627,084
$3,818,791
$4,006,329
$4,189,788
$4,367,783
$

4,367,783

Except for the first year of the analysis, when the age shown is the age on the date of analysis.
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[Table Number:
[Table title:

6
Licence and Service Commissions on Personal Accounts

[Data:

Years 1999 and 2000 data for Prudential, State Farm and Equitable/AXA

Account
Prudential (PFPA)
Prudential
Prudential (PFPA)
State Farm
State Farm
State Farm
State Farm

Contract
CON1394
CON1394
CON1395
CON 1395
CON 1395
CON 1395
CON 1395

Date
12/30/1999
12/30/1999
12/30/1999
12/30/1999
12/30/1999
12/30/1999
12/30/1999

Total Commissions 1999
Prudential
State Farm
Prudential
Prudential
State Farm
Prudential
Prudential
Prudential
State Farm
Prudential
Prudential
Prudential
Prudential
Prudential
Equitable/AXA
State Farm
Prudential
Prudential
Equitable/AXA
Prudential
Prudential
Equitable/AXA
Equitable/AXA
Prudential
Equitabte/AXA
Equitable/AXA
State Farm
Prudential
State Farm
Prudential
Prudential
State Farm

CON1396
CON1396
CON 1396
CON1396
CON 1396
CON 1397
CON 1397
CON1397
CON 1397
CON 1397
CON1398
CON1398
CON1398
CON1398
CON 1398
CON1398
CON 1398/9
CON 1399
CON1398
CON1399
CON1399
CON1399
CON1399
CON1400
CON1399
CON1399
CON1400
CON1400
CON1400
CON1400
CON1400
CON1400

Total Commissions 2000

Amount
$12,950.00
100,000.00
254,000.00
239,572.50
31,331.33
199,622.50
246,181.25

Type
Service
Licence
Licence
Service
Service
Service
Service

Cummulative
Total
$12,950.00
$112,950.00
$366,950.00
$606,522.50
$637,853.83
$837,476.33
$1,083,657.58

71,853.75
296.00
2,336.25
206,870.00
229,902.50
715.246.00
151,860.25
64,420.00
148.00
221,600.00
28,342.50
190.000.00
417.370.00
128,750.00
51.000.00
338,208.00
658,827.18
485,325.59
102,000.00
595,311.16
250,257.20
41,050.00
124,500.00
68,137.50
134,200.00
333,000.00
81,198.08
11,511.88
15.001.50
530,675.13
46,737.00
20.252.00

$6,316,187.47

Service
License
Service
License
Service
License
Service
Service
License
License
Service
License
Service
Service
Service
Service
Service
License
Service
Service
License
Service
License
Service
Service
License
License
Service
License
Service
License
License

$71,853.75
$72,149.75
$74,486.00
$281,356.00
$511,258.50
$1,226,504.50
$1,378,364.75
$1,442,784.75
$1,442,932.75
$1,664,532.75
$1,692,875.25
$1,882,875.25
$2,300,245.25
$2,428,995.25
$2,479,995.25
$2,818,203.25
$3,477,030.43
$3,962,356.02
$4,064,356.02
$4,659,667.18
$4,909,924.38
$4,950,974.38
$5,075,474.38
$5,143,611.88
$5,277,811.88
$5,610,811.88
$5,692,009.96
$5,703,521.84
$5,718,523.34
$6,249,198.47
$6,295,935.47
$6,316,187.47

Service
Commissions
$310.80

$3,400.00
$8,636.00
$5,749.74
$751.95
$4,790.94
$5,908.35
12,036

1,083,657.58
1/30/2000
1/30/2000
2/28/2000
2/28/2000
2/28/2000
3/30/2000
3/30/2000
4/30/2000
4/30/2000
5/30/2000
5/30/2000
6/30/2000
6/30/2000
7/30/2000
7/30/2000
7/30/2000
8/30/2000
8/30/2000
8/30/2000
9/30/2000
9/30/2000
9/30/2000
9/30/2000
10/30/2000
10/30/2000
10/30/2000
10/30/2000
11/30/2000
11/30/2000
12/30/2000
12/30/2000
12/30/2000

License
Commissions

17,512
1,724

10.06
56
7,033.58
5,518
24,318.36
3,645
1,546
5.03
7,534.40
680
6,460.00
13,188
4,378
1,734
11,499
22,400
21,354
3,844
26,194
13,514
1,806
6,723
2,998
5,905
17,982
4,385
507
810
23,350
2,524
1,094

$113,746.84

t>

$130,971.40

[Table number:

7

Table title:
Beginning & ending dates of loss:
Beginning & ending ages of loss:
p a t e of computation:
Expected normal commission in 1999:
Fraction of first & last year's income lost:
Elapsed time, incident to analysis:
[Pre-judgment interest rate (not compounded):

Present value of past license and service commission
losses
12/30/1999 5/1/2004
46.34
42.37
5/1/2004
$244,718
100.00%
32.88%
3.97
10.0000%

Year
1999
2000
2001
2002
2003
2004

Age on
January First
Of Each Year1
42.37
43.37
44.37
45.37
46.37
47.37

Total Commission Losses

Expected
Normal
Commission
Multiplier2
1.0000
1.0000
1.0000
1.0000
1.0000
1.0000

Estimated
Normal
Income
$29,548
244,718
244,718
244,718
244,718
80,455

Actual
Impaired
Income
$0
0
0
0
0
0

Estimated
Annual
Loss
$29,548
244,718
244,718
244,718
244,718
80,455

Total Loss
1
2

Except for the first year of the analysis, when the age shown is the age at time of injury.
See Table 1.
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Accrued
Interest at
10.00%
$11,730
$97,150
$97,150
$97,150
$97,150
$31,940

$ 1,008,420

Total Pre-judgment interest

j

$400,331
$1,408,751

[Table number:

8

Table title:
Date of computation:
First and last ages of normal income:
[Expected normal commission:
[Fraction of first & last year's normal income lost:
[First and last ages, impaired income:
[Expected impaired commission:
[Fraction of first & last year's impaired income earned:
[Discount rate:

Year
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023

Age on
January First
Of Each Year1
46.34
47.01
48.01
49.01
50.01
51.01
52.01
53.01
54.01
55.01
56.01
57.01
58.01
59.01
60.01
61.01
62.01
63.01
64.01
65.01

Present value of future license and service
commission losses
5/1/2004
46.34
65.00
$244,718
99.18%
67.12%
65.00
46.34
67.12%
6.3448%

Expected
Uninflated
Normal
Income
$164,263
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
244,718
242,707

Present value of future Commission loss at net discount rate
1

Expected
Uninflated
Impaired
Income
$0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

j

99.18%

Cumulative
Present
Value of

Estimated
Uninflated
Annual

Loss Annual Losses
$164,263
$164,263
244,718
$394,380
244,718
$610,768
244,718
$814,246
244,718
$1,005,584
244,718
$1,185,506
244,718
$1,354,694
244,718
$1,513,787
244,718
$1,663,389
244,718
$1,804,064
244,718
$1,936,347
244,718
$2,060,738
244,718
$2,177,707
244,718
$2,287,697
244,718
$2,391,125
244,718
$2,488,382
$2,579,837
244,718
$2,665,835
244,718
244,718
$2,746,703
242,707
$2,822,120

$

2,822,120

Except for the first year of the analysis, when the age shown is the age on the date of analysis.
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|Table number:
Table title:
Date of computation:
Estimated growth rate of stock price1:
Risk Adjusted Discount Rate

Option
Number
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

Date Option
Issued
2/22/00
2/22/01
2/21/02
2/23/03
2/22/04
2/22/05
2/22/06
2/22/07
2/22/08
2/22/09
2/22/10
2/22/11
2/22/12
2/22/13
2/22/14
2/22/15
2/22/16
2/22/17
2/22/18
2/22/19
2/22/20
2/22/21
2/22/22

Present value of incentive stock option plan
5/1/2004
11.0%
11.0%

Market Price
On Date of
Issue x
$15.72
27.60
29.95
20.60
28.11
31.20
34.63
38.44
42.67
47.37
52.58
58.36
64.78
71.91
79.82
88.60
98.34
109.16
121.17
134.49
149.29
165.71
183.94

Number of
Option
Exercised

Last Exercise
Date of
Each Option

Strike Price

Estimate Market
Price On
Date of Exercise

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

2/22/10
2/22/11
2/22/12
2/22/13
2/22/14
2/22/15
2/22/16
2/22/17
2/22/18
2/22/19
2/22/20
2/22/21
2/22/22
2/22/23
2/22/24
2/22/25
2/22/26
2/22/27
2/22/28
2/22/29
2/22/30
2/22/31
2/22/32

$15.72
27.60
29.95
20.60
28.11
31.20
34.63
38.44
42.67
47.37
52.58
58.36
64.78
71.91
79.82
88.60
98.34
109.16
121.17
134.49
149.29
165.71
183.94

$52.58
58.36
64.78
71.91
79.82
88.60
98.34
109.16
121.17
134.49
149.29
165.71
183.94
204.17
226.63
251.56
279.23
309.95
344.04
381.89
423.90
470.52
522.28

)tion Incentive loss at discount rate
1

Prices to 2004 are actual prices. Prices after 2004 assume an 11% rate of growth in stock price, the
compounded average rale of return on high cap stocks from 1926 to 2000. (2001 Yearbook
tbbotson Associates)
intrinsic value of an option is equal to the strike price - the market price.

Filename: Giusti.xls, Options

Estimated
Intrinsic Value
Of Options on
7,500 Shares2
0
0
0
0
0
0
0
0
0
0
$276,430
230,706
261,229
384,798
387,796
430.453
477,803
530,362
588,702
653,459
725,339
805,126
893,690
991,996
1,101,116
1,222,239
1,356,685
1,505.920
1,671.571
1,855,444
2,059,543
2,286,093
2.537,563

$3,039,325

[Table number:
Table title:
[Date of analysis:

_.

j

Summary of Economic Losses
5/1/2004

j
Present
Value
Assuming
$300K Salary

Present
Value
Assuming
$345K Salary

Present value of past wage losses including prejudgment interest

1,111,382

1,353,992

Present value of future wage losses

3,536,770

4,367,783

Present value of past commission losses including prejudgment interest

1,408,751

1,408,751

Present value of future commission losses

2,822,120

2,822,120

Present value of option incentives

3,039,325

3,039,325

$11,918,348

$12,991,971

Nature of Loss

Consequential Damages
Present value of total loss
Filename: Giusti.xls, summary
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IN THE THIRD JUDICIAL DISTRICT COURT

STEPHEN

vs.

AFFIDAVIT OF ANDREW P.
BRONSTEIN IN SUPPORT OF
SUNGARD DATA SYSTEMS
INC.'S MOTION TO DISMISS
FOR LACK OF PERSONAL
JURISDICTION

SUNGARD DATA SYSTEMS, INC.
et. al.,

Case No. 000905359

Plaintiff,

Defendants.
Judge Iwasaki
*******

)
)

COUNTY OV CHESTER

)

ANDREW P. BRONSTETT
t'

1.

I, Andrew P.Bronstein, am the Vice President/Controller of SunGard Data Systems

Inc. ("SunGard"), a defendant in this action.
2.

This affidavit is based upon my personal knowledge and is offered in support of

SunGanl's Million i<> I iismiss Im !,;i(.k <>! |Jc!'soua! Jurisdiction.
3.

SunGard is a Delaware corporation with its principal place of business in Wayne,

State of Utah, is not licensed t; •. < business in Utah, has no employees in Utah, and does not

\C\t ^ \

maintain a registered agent in Utah.
4.

SunGard has never transacted business or maintained any presence in Utah. SunGard

has no offices, employees, property, bank accounts, telephone listings, mailing addresses, business
operations, or other contacts with the State of Utah. Moreover, SunGard does not own, use, or
possess any real estate in Utah. Nor has SunGard incurred or paid any taxes in Utah or done any
advertising in Utah.
5.

SunGard acquired Sterling Wentworth Corporation ("Sterling") in 1999. However,

SunGard does not manage or direct the operations of Sterling. Neither SunGard nor any of its
employees actively participates in or determines the day-to-day activities and operations of Sterling.
Rather, Sterling is run as a separate and distinct corporate entity, much the same as it was prior to
its acquisition by SunGard. By way of example, Sterling maintains its own books, corporate
records, financial records and bank accounts. Sterling is also responsible for its own expenses and
losses, pays its own salaries, makes its own personnel decisions, and has its own bylaws, minutes
and board of directors.
6.

SunGard is not the parent of Sterling. Sterling is a wholly-owned subsidiary of

SunGard Investment Ventures, Inc. ("SIVI"), a Delaware corporation with its headquarters in
Wilmington, Delaware, which in turn is wholly owned by SunGard.
7.

Sterling does not act as an agent for SunGard in Utah, nor does it engage in any

business or business venture for or on behalf of SunGard in the State of Utah.
8.

SunGard is a holding company which not sell any products or services.

9.

Contrary to what is alleged in plaintiffs complaint, defendant John Hyde ("Hyde")

has never served as an executive officer of SunGard. Indeed, Hyde has never been an employee,
executive officer or director of SunGard. To the contrary, Hyde is an employee of Sterling, and all
2

of Hyde's costs, salary, and expenditures are borne by Sterling.
10.

Hyde is not the CEO of the Customei R elationship I lanagement Group of SunGard.

Rather, on January 17, 2000, Hyde was appointed to the position "Group CEO SunGard eCRM
Systems, Chief Executive Officer" by Sterling's Board of Direct r

te

entity, and group executives remain employed by their subsidiaries, and not by SunGard.
11.

SunGard has never negotiated or entered into any contracts in Utah. Additionally,

SunGan

employment agreement between Giusti or Sterling that is the subject

of this litigation. Moreover, SunGard was not involved with Giusti's hiring, his subsequent

iWP.BRONSTEIN
Sworn to and Subscribed :
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of August, 200i

N O T A R Y PUBLIC
Notarial Seal
Maryanne T. Wanat, Notary Public
Phoenixvllle Boro, Chester County
My Commission Expires June 14,2003
Member, Pennsylvania Association ot Notaries

WT

